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PECE: Policy for Evaluation of
Conservation Efforts when
Making Listing Decisions

Questions And Answers

What is the PECE palicy?

The poliey provides goidanes 1o
Servive personnel to tiee in
didermining whether s peeontly
adopled or implemented conservation
alfort conbeibuiles Lo sking listing a
gguaries anrweessary o eonbribiles o
forming o basis for lsting a species as
threadencd vather than codangersd, It
als prrovides information to groups
indervesleal in developing agrevients or
plans thal would conteilisle Lo making
il nnpecessary Lo sk g species under
the Act On dune 13, 2000, the SBerviees
putalizhed in the Fedoral Hegister (64
FRa7102}) a deafl policy for evaluating
wesnservalion efforls when poeking
listingr decisions under the Al

What is the purpose of the PECE policy?
The purpose of the poliey 15 o ensire
oopsistent and adequate evaluation of
fntwre or reconUly implemented
econzervalion efforts identiled in
conservation agreements, eonservation
plans, mamagement plans, and similar
deuments when meking listing
derpsuns, The policy is expected to
fardliiale the development by States and
other entities of ronservalios efforts that
sulfieicntly improve a species’ statns =0
as to make listing the species as
Lhreatened er endangered
IFTECERRAT Y

How does the Endangered Species Act
give the Services authority to consider
woluntary conservation efforts?
Sestion A(aX1) of the FEndangerel
Speeies Act remqmires the Servires o
determine whether any speeics is an
enlangored or threatened species
hecaise of any of five faetors: (1) the
present or threatened desteuetion,

The comalruciion of goles at the enlrance of the flavle/Duds {
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medifieation, or eurtailment of its
habitsal or mmge; (2) overutilizstion for
commercial, rerreabion:l, seienlific, or
educational purposes; (3] diseass or
predation; (4) the inadequacy of
existing reguiatory mechanisms; and
{5 other nalaral or mannesde factors
afferting its contimnred existence,
Seetion 4h){1KA) refmires us to make
this determination after taking into
aceount State and loeal conservation
efforts to protect. Lhe speries.

The determination of whether a
species is threatened or endangored

requires the Serviee Lo eviluate the
likelifiood of the future persistence of A
apecies, Central to this coneept i3 a
prowdiction of future conditions,
inelndingr comsideralion of fulare
effects (hoth positive and negalive) of
of-going and antieipated human
actlons. Future eonscryation offorts
wentified in conservation agrecimnonls,
ennsarvalion plans. management plans,
or other similar doromen s prepsieed
by States or other entitics are aetions
intended Lo have positive effects on
apecivs wnd st be taken into aceount
when making hsling decisions, The



PECE poliey is intended to guide the
Services in the evaluation of sueh
weluntary conservation efforts.

What does the policy require the
Services to consider when evaluating
future conservation efforts?

The paoliey excplains that in vrder to
ddormnine Lhal a conservalion effort
contributes to making listing a speries
an threatened or endaugered
unneeessary, or eontributes to forming
# bosis for listing as threatened rather
thaam emeclangered, Ly Services most
[ind that the congervation effort. ie
sufficiently cortain (o be implomented
and effective. The policy lists several
criteria that the Services will use 1o
ditermonnn whather s conseryvation
effort v anfficiontly corlam (o b
implemented and effeetive, For
exounple, the eriteria reguire that all
b and regalations necessry to
mgelermont Ut constrvition efTort be
i prlace saned Uil Phe puarlies Cheal will
pmplement the conservation efToe
provide a hiph level of eorlainly that
ey will obtain the neccssary funding.

Does the palicy specily what type of
consamvation efforts will make listing a
particular spacies unnacessary?
Conservation efforis are expeeted (o
fake many forms and address a Jarge
variely of issnes Lhat are speeifie (o the
s species, lnndseape, and parties
imvoived Therefoms, the policy does nol
provide puidance for determining the
Level of epnservation or the types of
eorservalion efforts needed to make
sty unnecessary. Also, the policy
dees nok provide puidanee for
determining when parties shoal] enter
it agreements or when a
cunseryation eFort should be Inelided
i an apresment or plan. The poliey
waly identifies eriterda that the
Serviees will use in determining
whether a conscrvation offort is
safficiently ertain to be implemented
am! Lo e effective, and that it
therefors contribinles Lo making listing
2 spesics UNNecsasary o1 contribnies in
forming a basis for Heting a spocics as
threstensd rather than endangered.

Are there any benefits to the states or
oitier entifies to engage in conservation
efforts hefore a speciss is listed?

The Endangered Species Act makes it
illegal for any person to "take”
{mchules harass, harm, pursue, hunt
shaol, wouhd, kill, Lrap, eapture, or
eofleet; or o allempl any of these],

mport or export, ship in mtcrstaie
commeres in the coturse of commervial
activity, or scll or offer for sale in
interstate or foreign eommenss any
listau] species witkoul & permil
Consequently, listing of a species may
result in restrictions on land nses and
other activities that canse take. States
and other entities are often interested
in finding aliernative ways of
protecting declining speries that
provide more land wse flexibility and
avoid the ESA's permitting processes,
Conservation agreaments or plans can
provide these benefits i they provide
for enflicient protection and
restoration of species and their
habitats to make listing unnecessary,

Ine sdelition, when comseratipn offuris
e initiated carly, bofore a spesciss is
listed under the ESA, these efforts are
most offeetive and officient in
cupserving species and habitat.
Initisting or expanding conservation
iflorts before 0 species and ils habital
arn erilicadly imporiled ineressoes tho
likelthood that simpler, more eost-
effeetive eonservation optons will still
Lw: available to States and other
enlitivs, and that conservation will
nltimetely e suceemsful,

How does a State ensure that a
conservation agresment or plan will be
successtul in removing the need to lista
species?

Tor suecessfully eliminate U nisd L
list epecies, we encourage States o
begin developmient of conservation
agreements or plans before a speeies
has declined to the point where the
Serviees are considering it for
candidate staims. The Serviees are
commitied to working closaly with a
State or group of States in developing
and supporting conservuion
apremnents or plins Lhal elininate the
threqiz that otherwise may lead loa
spevics requiring protection under the
Endangered Species Act.

Reranse Lhe circamslanees
smrronnding earh declining =peeies will
vary, the Services cannot specify
eriteria for inelusion in each
vonservation agreement or plan that
will nevessarily remove the need to list
a =peecivs: This policy does not set a
standard lor inessures necessary to
conserve partionlar speries. Howevear,
the policy does identify eriteria that
the Servives will use to evaluate
whether a conservation effort is

suffieiently eertain to be implementod
anil o be offoetive, and that it
therofore eontributes to making listing
A species Unieeessary. Such eriteria
inchule idenbification of explicit
ahjoctives and dates lor achioving
them, steps necesaary to implement
the eomservation offort, parametors to
be psed to demonstrate achievement of
obsjoneLives, aned slandards T the
parameters by which pirogress will ba
measnred, among others, Mealing the
eritoria enstres thal conservalion
efforts are carofully plagned amd
implemeniad,
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ceferred the rulemaking petition. The
cogrdinates for Channel 28703 at Alamo
arc % —19-20 Morth Latitude and 82
431-2%West Longitude, This allotment
has o e%p rectriction of 20.4 kKilometors
(12.7 mi%gs) north of Alamo.
OATES: IHMEtive April 26, 2003,
FOR FURTH INFORMATION CONTACT: B
Harthan Giorfgan, Madia uraan, (202)
Q1 H-2THL,
SUPPLEMENTAR FORMATION: 'I'his g a
synopeis of e CRynmission's Report
ane Oredar, MW D&kat WNo. 01=111,
odoptud March 12, 3003, und released
March 14, 2003, TheY !l 1ext af this
Curnntasion decision Rguvailable Jor
inapnctiom anl copyingYaring normal
biusiness hours in lﬁu FUMS Reforence
Information Center ot Porifgs 1T, 445
Lath Strast, 5W., Hoom CY- R 257,
Washinglon, DG, 20654, Thoocument
may algo he purchased from tH
Comigsion's duplicating cont®gLor,
Chualay Intarnational, Portala 10, 495
121 Stroal, SW., Roum CY-B4au2,
Washingtan, 1, 20564, talephona 32
BUS-2B03, lueshinily 202 BUE-2HUY, v
vla -mall qualaxintiaeel com

List of Subjrcts in 47 CFR Parl 70

Fudio, Rudiu browdeasting,
m Part 70 af 1itla 47 of tha Coda nf Fad-
eral Rogulations is amended as follows:

PART 7T3—RADIO BROADCAST
SERVICES

w1, Tl authorily cilation foe Pa 73
rands as fnllows:

Authority; 47 ULE L, 154, 302, 334 and 6,
£73.202 [Amendad]
m S Seclion 74202000, e Tulide @ FM

Alletmends undar Ciearpia, 1s a e
Ly adding Alamw, Clinnaw] 26870,
Fedaral Cornmunicatinms Comom sffinn.
Toden AL Karousns,

Assistient 1-.'|1I.:r'|_lf. Aundio Division fledin
Rurann.

[FR Tiac, 1E=7a70 Filad S—278805; Ha5 sm)
BILLING CODE &T12-01-P

FEDERAL COMMU ATIONS
COMMISSION

47 CFR Part 73

[DA 03-629; ME Qfcket No. 02-120; RM-
10442]

Radio Broadffasting Services; Cwen,
Wisconsin

AGENCY: f¥deral Communications
Conmnigflon.

ACTIONF Final Tule,

suMMary: Thoe Audio Division, at the
regfliest of Starboard Brosdeasting, Inc..

allots Channel 242C3 at Owen,
Wistonsin, as the community’s fight
local M service. Channal 2420:3%an ha
allutled v Owen, Wisconsin, ig
complisnce with the Comumisgn's
minimum distancs saparatiog
requirements with a site resffiction of
12.9 kan (8.0 miles) nurthegdht of Owen.
The coordinates for Chang®l 242C3 at
Dhwan, Wisconsin, ara 43000=-00 Maorth
Latitude and 90-29-21 JVest Longitude.
A& Mg window for Cfnne] 242C3 al
Owen, W1, will not bgfopenod at this
tima. Instead, the isghe of opening this
allotment for auctigh will ba addrassad
by Use Commmissiogl in a subseyuernt
Order.

DATES: EffectiviffApnl 28, 2003,

FOR FURTHER OAMATION CONTACT:
Dieborah Dugghnt, Media Bureaw, (202)
A 10=21R0.

SUPPLEMENFARY INFORMATION: This isa
synopsis g U Commission’s Report
and Drdgf, MB Docket No. 02-120,
adoptadiarch 12, 2003, and ralaagad
Marchg4, 2003, The full taxt of this
Comyhssion decision 15 uveilable [or
(s fction and copying during normal

i ess hours in the FOC Information
(Mter, I'ortals 15, 445 12th Steaat, 5V,

n CY-A257, Washinglon, DC 20554.

Fho%omplete text of this decision may
alsn Mg purchasad from the
ComuMgsion's duplicating conlractor,
Clunlex Yotornational, Partals I, 445
12th Steelt, SW., Boom (CY-11402,
Washingtfg, DC, 20554, (202) BA3-28813,
focsimile (2) 8B3-28Y8, ur vie e-mail
qualaxintitogl.com
List of Subjecly in 27 CFR Parl 73

Radio, Radio Rposdcusting,

m Part 73 of title 8} of the Code of Pederal
Regulations is amcded as follows:

PART 73—RADIO BROADCAST
SERWVICES

® 1. The suthonty cita
continues to read as fol

Authority: 47 U350 154, §03, 334 and 336,

n for part 73
s

ET73.202 [Amended]

B Z. Section 73.202(b), the TR¥ble of FM
Allotments under Wisconsitlis
amended hy adding Chaen, ClRannel
23203,

Federal Communications Commls=gn.
Juhn A, Karousos,

Assintnnt Chisf, Auvdio Mivicion, Mead)
Bure.

[FR Do 037472 Filed 3—27-03; 8:45 M|
BILLING CODE §7121-01-7

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

DEPARTMENT OF COMMERCE

Mational Oceanic and Atmospheric
Administration

30 CFR Chapter IV

[Docket Mo, 000214043-2227-02; 1.0,
0116034]

RIN 101 8=-AF5S, 0G40-XA40

Policy for Evaluation of Conservation
Efforts Whan Making Listing Decislons

AGENCIES: [Fiah and Wildll s Sarvicng,
Tnturior; Natloou] Mearine Fisheeiuy
Sarvico, NOAA, Commaoron,

acTion: Announcomeot of ol policy,

summary: We, the Fish ancd Wildlilo
Swervice (FWE) and the Mational Mortnn
Fishorios Sorvico [MMES) (the Sorvices),
apnounce b [oel policy for the
avnluation of consarvation aflorts when
meking listing decisions (I'ECE} nndar
the Endongoerod Spocios Act of 1079, vy
amendad [Act], Whilo the Act raquires
e Lotk ioto pecount ull conservalion
aftarts baing made to protoct o spocies,
the policy ldentifies criteeln we will use
In datermining whethar formalized
constrvation slforts sl hove vel ta b
implamantad ar to show effectivencss
coulribute to making lsting o species ay
threatenad or endangerod unnecossory,
Tha palicy appliss to conservation
offorts identilied fn conservalion
agraamants, congarvation plane,
srnngennenl pluny, or similar
documeants devalapad by Fadaral
agencies, Slate am{‘lut:ui Bovernmenls,
Tribal governments, businesses,
organizations, and individuals,

paTES: Thie pollay |5 affactive April 26,
2003,

ADDRESSES: (Chief, Division nf
Conservation and Classification, U8,
Fish and Wildlife Sarvica, 4401 Maorth
Fairfax Drive, Arlington, VA 220008
[Velephone TO3/350-2171, Farsimila
7U4/354-1743): or Chiel, Endungered
Spacias Diviaion, National Marine
Fishigries Service, Office of Protected
Resources, 1315 East-West Highway.
Silver Spring, b0 20810 (T'elephone
A01/713-1401, Facsimile 301/713-
0376).

FOR FURTHER INFORMATION CONTACTS
Chris Molin, Chief, Division of
Conscervation and Classification, TS,
Fizsh and wildlife Sarvice at tha ahowva
address. telephoge P03/ 3582171 ur
fansimile 703/A50-1735, or Margaral
Lorene, Endangored Species Division,
Mational Marina Fisharies Sarvica al the
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above addraess, talaphone 301/713-1401
or facsiile 301/713-0376,
SUPPLEMENTARY INFORMATION:

Backpround

This policy provides Jireclion to
Scrvive personnel in defermining how
to eonsider A concervation ogrevnent
when inuking v decision on whather a
species warrants Heting under the Act,
It also provides information to the
groups intarastad in developing
agrecuels ur plans that would
confribute to making it unnecessury for
tho Services (o lisl & species undar the
Al

Un funn 1% 2000, wo published in 1l
Federal Register (65 FR 27102] a draft
poticy for svaluating consorvation
afforts thal liove ol yet been
tplaminted or have not yol
domonstrated offoctiveness when
mmmking lsting daclstons undor the A,

Tho policy vslablislies Lwe besic eritaria;

1) The cartainty that tha conpervation
alfirta will o oplemented und (2) thae
cerlninty that tho alforts will bo
offectivo. The policy provides specific
luctors undar thass 1wo basic criterio
that wo will wse o dissel our analysis
ol the consereation affort. At the tine of
miking listing delerninutions, we will
wvaluate formalizad consarvation effors
(b, eonaervation offorts identified in g
cotervalion agresmeant, conssrvation
plan, managemeant plan, or st
docwnent] 1o delerming if the
congarvation etfort provides cortuinty of
Huplunelalion mzé effactivenass and,
tharahy, improves the stotus, us defined
Ly e Act, of the specipe such that it
dons not mest the Act's definition ol
throatoned or endunpgered spacies.
When wi eviluate the certainty of
whather the farmalized conservation
effort will be implemented, wa will
considar tha following: Tho we have o
high level ol certeinty that the resourcas
necessary to carry out the conservation
effart are available? Do the parties io the
conservation affor! have the authaority o
carry it out? Ave e regulalory or
provedural mechanisms in place to
carry out the eflurls? And is there a
schedule for complating and evaluating
the efforts? If the conservalion effort
relies on voluntary participation, we
will evaluate whether the incentives
thal wre included in the conservation
affart will em=ure the level of
Partivipuliun necessary to carry ont the
consarvation affort, We will also
evaluate the verlainty that the
conservatinn affort will be effective. In
maliing s evalualion, we will
eonsider the fallowing: Does e effort
deseribe e nuture and axtent of the
thraala to the specics to be addressed
and low these threats ara redncad hy

the conservation affort? Does the effozt
establish specific conservation
chiectivast Dnas the effort identify the
appropriate steps Lo reduce threats to
the species! And does the effort include
fquantifiable pecformuence measures to
munitor for both compliance and
aifectiveness? Ovorall, we need to be
cerlain that the formalized conservation
effort improves the status of the species
at the lime we make a listing
datarmination.

This policy is important because it
Rives us w consistent sat of criteria to

avaluate formalized conservation efforts.

For slules and other antiting that are
developing agreements or plauy, thiy
policy inferms them of the critarla we
will nga in svaluating formaolized
conscrvalion effurts when making
listing dacisions, and thereby guides
States wnd vther entities that wish to
devalap formalized conservation eiforty
that may contribule lo making lating
URNRCARRATY.

In tha notics of the dralt policy, wu
spoecifically requested comments on tha
eriteria that wa would use to evaluate
e certuinty that o formalizad
consarvatinn affort will be
implemonted. Also, we requastad
commants on tha timing of the
dovelopment of conservation
ugresmenty or E!nm. We have learned
that timing is the most critical element
when developing a succassful
eonsarvation agreement or plan.
Encuursyging and facilitating sarly
davelopment of canservation
agreements or plans is an important
ohjective of this policy. Last-minute
ugresments {i.e., thosa that ara
developed just before or wller & species
is }arupusﬂJ fur listing) oftan hava littls
chanee of affecting the outcome ol u
listing decision. Once a spacias s
proposad for listing under the Act, we
may have insufficient tima to Include
constderation of a newly developud
conservation plan in the public notica
end commant procass and stll moot our
statutory deadlines, Lust-minute efforts
gre slso less likely to ha sble to
demonstate that they will be
implemented and affective in reducing
or removing threels o the species. In
sddition, thers are circumstances in
which the theeals lo & species are so
imminent and/or complex that it will be
almost impossible (o develop an
agreement or plan that includas
consarvation efforts that will mesult in
making the listing unnecessary.
Accordingly, we encourage the early
developinen! of formalized conservation
efforis hefars the threats become tew
extreme and inuninent and whan thera
is greater flaxibility in sufficiontly
improving a species’ stetus to the point

where listing the spacias as threatuned
or endangered |5 unnecessary.

Summary nf Comments amd
Recommendalions

In response to our roquesl for
comunenls on the draft polioy, we
racaivad lattars from 44 culilivy, Thirty-
five were tn support of the policy and
ning wara agalnst, We reviowod oll
comments received and hava
incorporatad accepted sugpostions or
clarificativns inte the final palicy text
Bacauss most of these lettoes ineludud
similar corents (several wara form
luttars] wa gravpad the comimonts
accarding o wiues, The following Is s
summary of tha ralavant comments awd
our resporsus. Wi ulso received
cotments that wara nat eolovant o the
policy and, therolore, outside the
pelicy's seapa, Wa raspandod to soing uf
thesu commentys whera doing so wonld
clarify tha pracass for doloadidig
whether u species 15 andangnead or
theaatanad (the listing procoss) o clurify
the nature ol cunservation plans,
agranmants, and alTor,

Paliey Scapa lasiws

fssue 1: Many commentars falt that
this palicy should also apply Lo
downlisting species fram andangarad to
thraatanad status and dolisting sclions,
or olsv purliss o 4o agranment whara
the final decision s to lisl the spucies
would not huve any incantives to tako
action on a listed spocies until u
recovery plan is devaloped, [n addition,
oma conmeit lor suggested that tha
policy seope should be expanded 1o
include the process of designating
critical hahitat,

Haspansa 1: We balieve that tw
immediate need is to develap critaria
that will guide consistont aml
prtul:il;:tutﬁa evaluation of canservation
afforts at the time of 4 listing
determination. Wa may consider such a
policy for downlistiog or delisting
gutions in the futurs, Howevar, wo nole
that a recovery plan is the sppropriata
vehicle ta provide guidance on activus
necessary o delisl 8 species. Also, wa
may consider developing a similar
polivy [or critical habitar desiznations.

fssue 2: Two commentars stated that
atir astimates of thine needed to devalap,
implement, maonitor, and report on
consarvation efforts are u::‘ﬁreutimﬂtﬁd.

fesponse 2: We agres Lhut our original
eilinmates were too low,. Wa have
increased our estimate l un average of
2,500 person-hours o complete a
cansarvation agrecmenl (with a ranga of
1,000 to 4,000 perann-hours), We ulso
increased our estinmule ol the averags
number of parsan-hours to conduct
monitoring awd lu prepare 8 rapart to
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320 and 80 hours, respectivaly, We
axpect the amount of time will vary
depending on several factors including,
bul oot limited 1o, the number of species
addressed, amount of bialogical
informalion aveilsble on the species,
and tha complexity of tha threate.
Therelvre, wy have provided an sverage
to assist intarestad parties in thair
plunaing ellorts,

Tsguee 5 One conunenter queslivned
whother wo would evaluate proposead
agresmeants or plans using the stated
criteria outomatically or only upon
request. The commenter alse questioned
whether wo will consider agrepmants or
s thul s previous] v delerimined
waora nol suilichont to pravant the naod
Tur Lialineg i combinotion with “new'
proposad aprasmants or plans when wa
u'm] walo whother 1o list o spocics.

Reswpeurse 3100 listing proposal is
nndar reviaw, wa will consider any
conservation elfort W will evaluote the
etatns of the gpacies in the confext of all
fuetors ot ul%u:.-l the spocies' risk of
metinetion, mcluding uh known
conservation ollons whother planned,
undar way, or fully implamented.
Howevor, for formalized conservation
efforts not fully implomanted, or whiere
thi resulta hove not boon demenstrated,
wi will conglder the PECE criteria in
ot mvaluation of whether, and to what
exlenl, the formalized consorvation
afforts affact the spacise’ slatus undar
the Al

{ssue 4: Une commenler asked the
lngth of time o which o plan is
approad,

taeponae 4 The PRI e not a plan-
approval provess, nor does it establish
an altarnative to listing, PECE outlines
the criteris we will consider when
avaluating tormalized consarvation
efforts that have not vet been fully
implemented or do not vat have a Teoord
of effectivaness at the Lime we make g
listing decision. Should the status of a
species decline after we make & decision
nol to list this species. we would need
tn réassass our listing decision. For
exumple, lwere may be situations where
the parties to a plan or agresment meset
their commibinents, bul vnespecled
and/or increased threats [a.0., dizeass)
may oceur thal threaten the species’
status and make it necessary ta list the
SDECiEs.

Tzsue 5; One commenter ssked if the
“neny information' reopanar is
operaiive ol by L.

Resporse 5: Yes, Decause section
da|bli1) of the Act requires us to uss the
bast available scientific and commercisl
data whenover making decisions during
tha listing process, In making 8 decision
wlietlier (u a5t o species, we will take
inta acemant all avallable information,

inchuding new inlarmation regarding
formalized conservetion efforts. I we
receive new information on a farmalizad
conservativn efforl thel bas aot vet boon
implemented or not yat demonstratad
effectiveness prior W making u listing
decision, wa will avaluate the
conservation effort in the context of the
PECE rritaria. If we recaive naw
information on such an offort after wo
hava decided to list a spacies, then wa
will consider this new infurmation
alomg with other measuras that radurs
thrisls (o thae species wnd muy use this
information in downlisting the spaciag
fromn endungered 1o threatened status or
dalisting. Howavar, PECE will not
coitrol our analysis of the downlisting
of the species.

ixsue 6: Une commenter stated that it
is unrealistic and unreasonable to
expect agreaments lo be in place at the
time the conservation offort is
evalusted, In sddition, the commuenter
gtated that it is particularly unrealistic
und unressonuble to expect thl
conservation agreaments or plans ba
subinitled within 60 du!rr- uflpum LRTLELRTH
of o proposed nile

Responsa 6; We strongly encourage
parties o initisle [urltlnﬁ!_r_'d
conservation afforts prior to publication
uf 8 quupu:u] L list w SpECies under tho
Act. Il a farmalizad consarvation affort
i sulyminted during the public comment
perind for a proposad rula, and may ha
significant to Use listing decision, Uon
we may extend or reopen the comment
period to ullow lime for comment on the
new conservation effort. Howevor, wo
can axtand the public commant pariad
only if doing so docs not prevent us
from enmplating the final listing action
witlin the statutory Umelrame,

Issue 7: One commenter stoted that
mast existing consarvatinn agrasmants
are ineffective, snd furthermore thal we
are unabls to detarmins their
effectiveness for several vesrs.

Hesponse 7: We egree thst it could
take several years for some consarvation
efforts to demonsirate results. However,
the PECE criteria provide the framework
ior us to evaluate the liksly effectivensss
of such formalized conservation efforts,
Some axisting consarvation efforts have
proven o be very effective and have
justifiably influsncad our listing
devisions.

Isste ¥: Several commenters stated
that funds are hattar apent to list
species, designate critical habitat, and
implamant racnvery afforts rathaer than
tu develop conservalion egreemenls.

Besponye 8 Couyervalion agreemuonls
can be seen as sarly recovery siforts.
Early conservation efforts o improve
the status of 3 species before listing is
necessary may cost less than if the

spacias’ status has already heen reducad
Lo Wi porint wlwere il needs Lo be Tistod.,
Farly eonsarvation af candidata spaciag
caet reduce tireats and stabilizo or
incraase populations snfficiantly tn
ulluw us b use our regowrces (or spocios
in graater nead of the Act’s protective
neasuros,

fssue B Soma commaonters quostionod
tha 14 conservation agraaments that wa
cited which contributed o making
listing tha coverad spacias as thraatenad
ur wndungerud unnecessary,
Commeantars raguastad Informatinn on
vaeh plan w butlor wllow the |.1u|_1['lu (5]
avaliuate the adaquacy of tha
agrociients,

Aegponge i We reforoncod the 14
conservation agresments in the
Paperwork Reduoction Act soction of the
draft policy and used them solaly to
estimate the information collection and
nlr:nrdklraring burden that would rasult
fram our draft policy if it wero moda
final, Therefore, we do nol recoouneod
using thoae to commant on tha now
pulicy,

Biological ssues

Tasipa 160 Cna commantar quaationail
our mwethod Tor vvaluuting o
aonsarvation plan that addrasses onlv a
purlivn of u speelos’ roge,

Response 10 Usiug the PECE critevla,
wa sl avaluate all farmalized
consorvation efforts that hove vot to bo
implamantad or have yat to damaonstrata
sl ul e Lo we ke v lisling
dacision, This is trua for afforts thal ara
applicable to all or anly & paction of the
species' range, The PECE doos not sct
standards for how much consarvation is
necded to moke listing wnnccessary, Tho
significance of plany that address anly
o portion of o species’ range will be
avaluatad in the context of the spociag’
wversll stutus, While a formalized
consarvatinn effnet may ha affactiva in
reducing or remuoving thresls inw
portion of tha spacies’ rangs, that may
wr iy ool be sullicienl o emove e
nead ta list the specias as threatemad or
endangered. In some cases, the
conservation etfort may lead toa
determination that & species warrants
threatened status rather than
endangarad.

In addition, parties may have anterad
fle ageeanents o obloin assuraicos
that no additional commitments or
restrictions will be required if the
spacias is listad, A landowner or other
non-Foderal entity can enter into a
Candidata Consarvation Agraament with
Agsurances [CCAA) (54 FR 32726, June
17, 1588, which are formal apraaments
brebween us aod one or more non-
Fadaral parties that address the
conservalion needs of proposed or
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candidate spacias, or species likely to
become candidules, Thase spresments
provide assurances to non-Federal
propurly wwiters who volunterly apree
lo manape thair lands or waters ta
renove thresls to candidate or proposed
apecins, or to spacies likely 1o become
cindidoles, The wssursnces dre
authorizad under the CCAA repnlations
(a0 CFR 17, 22(d)(5) wad 17.32(d)(50)
and provide non-Fadaral propery
oiwners nsslrnnees Hal U
conservatinn afforts will nof result in
Puture regulotury vlligulivny in excesy of
thase they agran to at the tima they antar
intn the Agracment, Should the specices
evunilunlly be lHaled under the Act,
Inndowners will not be subjected 1o
incrodsul] propirly use restrichions s
lomg as thoy conform to the tenms of the
ugreeinenl, While one of thess
agresmonts Moy nol remove tho need 1
list, severnl such sgresmaents, covaring a
large portion of the spocies’ tange, oy

eaita 11 Soveral comanoniors
auppesied il the Services should
conairder conaorvation offorts doveloped
for wpwcios ollwr D (e species Tor
which a Heting decision is belog made
wlien the spucivs have similer biolopical
recquiraments and tha consarvation offort
ueldevsses protection of lubitet of the
spacias for which a leting decision is
Lsinag annadde,

Responge 17 W agree, When o
dacision whathar or nor tn list & speciss
ia beig made, we will consider wll
consarvalion afforts that radues or
cormoyve il Lo the species under
raviaw, including consarvation efforts
developed [or sthor species. However,
far all tormalized consarvation atfors
that hove not yet been implemented or
have vel to demonstrata rasults, wa will
uge the PECE criteria to evaluate i
conservatinn effort for cartainty af
implomeatation and elfecliveness for
tha specias anbjact 10 the fisting
devision,

Tssue 12: One commenter stated the
"biology/natural history'" of the species
should be adequately known and
explained in order to evaluate the
effectivenass of the effnrt.

Hesponse 12: When wa congidar the
elements under he effectiveness
rritarion, we will svaluata whether the
formalized conservalion effort
incorporatas the hest availahle
information on e species' biology and
natural history, Howevar, dus to
variation in the sinount of informstion
availahla about ditferent species and the
threals Lo their existence, the level of
information necessary 1o provide a higls
level of certainty that the affort will ha
affective will vary,

Wa believe it is inportant, however,
e slart conservation efforts as early ag

possible cven if complete biological
information is lacking. Regardlass of the
extent of biological informulion we have
shout & species, thara will aimost
always be some uncertainty about
threats and tha most affactiva
mechanisms for improving the status of
a species. We will includa tha axtant of
zaps in the available information in vur
evaluation of the level of cartainty that
the formalized conservation effort will
be effective. One method of addrassing
uncertaindy and sccomumodating new
infurmation is the use of monitoring and
the application of adaptive managonnl
principles. The PECE criteria note that
dascribing the thrasts and how those
tircats will be removed, including the
usa of monitoring and adaptive
nanagueinenl principles, s dppropriste,
is critical to datarmining that a
conservation effort that hus yet to
damonstrate rosults has reduced or
removed o perlicular tireut to n species.

Issue 13: Severul cormuonlers
suppestad that affected partylios) shoulel
work with the Services lo identily
species that will ba proposad for listing
in the near fulure o Ilt:ﬁ.lﬂl.:ullLL’ll.l.flllu
and dirart afforts to those spacies that
most warrant the protection, and help
make the partyllas) awars of whan and
what actions should be taken W help
conserve species in nead.

Response 13: Wa do identify spacias
in need of protection. The FWS
publishes a Candidate Notics of Ravisw
[CHOR) in which the FWS identifies
those species of plants and animals for
which they have sulficient infurmutivn
on the species” biological status and
threats to propose them as endangesod
or threatened under the Act, but far
which devalopmant of a proposed
listing regulation is precluded by other
higher priority Hsting activities. NMFS,
which las junisdiclion over marine
E]'mfﬂﬁﬂ and some anadromous species,

elines cendidste species more broadly
o includa spacies whoss status is of
concers bul more infunmation is needed
befora they can he proposad for listing.
NMFS candidate species van be foun
on thair web site at http://
wivi.nimnfs noao gov, The FWS's CNOR
iz publizhed in tha Fedaral Register and
can alzo be found ou teir web site at
hitp:/fendansered. fies.gov.

¥Ve agree that it 1= important to start
developing and implemeating
conservation efforts and coordinatin
those efforts with us as carly as possible.
Early conservation helps preserva
management oplions, minimizes the
cost of reducing threats to a species, and
reduces the potential for land use
ragirictinns in the future, Addressing the
needs of species before the regulatory
protections asdociated with listing

under the Act come into play often
allows preater management flexibilily in
the setions necessary to stahilize or
rastare these spacies and their habitats,
Eurly implementation of conservatinn
efforts may reduce tho risk of callnclion
[or some spucies, thus eliminating the
nead for them to be lsted as threalonoed
ur endungerad,

[ssue 14: One cummenter statad that
raquiring an implamentation schedule/
Limeline for conservation objoctives |
et feasible when basoline data on g
apecies iy poorly undaratood, Tha policy
shonld recognizo that variation In
pattorns ol species distribution snd land
ownership will cause variation in the
difficulty of doveloping consurvatlon
afforts, ‘Thus, anmn consarvation afforts
should be allotbed o Lienw Cor thede
complation,

Haspansa {4 Mological uneortainty is
a connimon feature of uny conservation
affart, Mavarthalags, aomne conservation
activis cun peocesd wven whun
information on tha apecias in
incomploto. Iovplomontstion sclvduley
ira an important alamant of all
formalizod conseevillon plasoing ellors
(e, rocovary plana), ‘e
plomentation schedulo dontified in
PEUCE critarian AdL astabllahas a
timatrame with ineromental complolion
dutes for specific tasks, In lght of the
information gaps that may exdat lor
sumne species or actions, schadoles for
completing certain tasks moy roguin
revision ln response to new informatinn,
changing circumstances, ood te
application of adaptiva managamant
principles, Including an implementation
schedule in g formalized conservation
affart is critical to determining that the
affort will bo bnplemented and effectve
and has impravad tha status of the
species wnder the Acl al the e we
maka our listing deatarminatinn.

We acknnwladga that tha amount aof
e regquired lo jﬁr&lup anid implement
farmalizad consarvation afforts will
vary, Therefore, we encourage varly
development and implamantation of
conscrvation efforts [ur species thal
have not yet hacoma candidatas for
listing and for those species thul are
already candidates. This policy does not
dictate timweframes for compleling
conzervation efforts, Howeaver, tha Act
mandates specific timeframes for many
listing decisions, and we cannot dalay
final Hsting actions to allow foe the
development snd signing of a
conservation agreement or plan. We aoud
participants must also acknowledpe
that. for species that ace poorly knewn,
nr whosa thraats are nat wall
undorstood. it i unlikely that
consarvation afforts that have not boon
implemented or thet have yel to vield
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results will have improvad the status of
e species sulliviently Lo play o
sipnificant rola in the ligting decision.

Tsgire 10 One commenter stated that
the Services, when evaluating the
cortainty of conservation efforts while
mﬂ]»'.i.n,ﬁ’isting decisions, should factor
into the analysis the Services' ability to
open ur rewpen the lsling provess at any
lime, and in list 1ha spacies on an
winergoney busis il nocessary,

Ruspunse 15 We will inibiale or
revigil A lsting decisiom if information
tdiculus thal deing so s warranled, sod
on an pmargancy hasks 1 1harn is an
irnnioent ol o we spocies’ well-
bring. Hwaver, wa do not make any
listing determinations bused on ow
ahility to changa our dacisinns, Wa haga
our lsting decisions oo the stutuy of e
sparcing ot that fime, nel on some Hma
e the Tt

Ciritarin I=snas

dugue 16: Severu] conumenters
rauastied that wa furthor axplain the
ceilvrin lor both beapleswtalion ad
alfpetivanags, The commantars claim
tat our criteria are o vogue and o
sulijact to intarpretation by tha Sarvices.
e commenter suid tiat, by stuling
“this Hat ehonld not bs consldarad
conprehesnsive ovaluation critesin,” tie
policy allows the Services 1o congldear
crilurin ol uddrogsed i U pgresment,
ancl atlowe tor too much leeway for the
Servicas Lo rejecl conservalion afforts of
nn agreemant, even it oll criterio listed
in the dreaft policy are safisfied.

Hesponse 16: PECE establishes a sat of
criterin for vs to consider whon
evalusting formalized conservation
cfforts thot have not yel boen
implementad or have not yat
domonstrated effectivencss o delermine
if tha afforts have improvad the siatns
of the specivs, Al the time of the listing
dacigion, wa must find, with minimal
ungeriainty, that & particular formalized
conscrvation effort will be inplemented
and will ha effactiva, in order to find
that the effort has positively affected the
conservation status of a species. Meeting
these criteria docs not create an
approval process. Some consarvation
efforts will addeess these crilesia morg
thoraughly than nthars. Because, in part,
vircumalances vary greslly wmong
spacias, we must avaluate all
conservativn ellortys vn @ case-by-case
hasis at the time of listing, taking into
neecounl wony wnd all factors relevant to
whether the conservation offort will be
implemented and affectiva.

similarly, tha list of criteria is not
comprebensive because the
ronservatinn needs of species will vary
wroally wnd degend on species-specific,
hahitat-specific, location-spacitic, and

actinn-apecific factors. Because
conservalion needs vary, it is not
possible to state all of the factors that
might determine the ultimate
effectiveness of formalized conservation
efforts. I'he species-specific
circumstances will also determine the
emount of information necessary to
catisfy these criteria. Evaluating the
cerlainly of the effectiveness of a
formalizad congervation effart
necessarily includes an evaluation of
tha tachnical adequarcy of the affort. For
exuinphe, e elfectivenesys of creating a
watland for spacies conservation will
depend on soil texture, hydrology, wuler
chamistry, and athar factors. Listing all
of the factors that we would
appropriataly consider in avaluations of
techmical adequacy is not possible.

fssue 17: One commenler suggested
that wa considar conservation plans in
e developimont stuge ruthor Ui
waiting until finalizad dun tn tha
possible bonefits that may result from
initinl effors,

Response 17: 'lans that have nat hean
finalized and, therefore, do not conform
e the PECE eriteria, may have soma
congarvation valuo for the spocics. For
example, in the process of developing a
i-.‘:]m&, participants and the public may

prome more informed shout the
spoecies and its consorvation noods, W
will consider any benefits to a spacies
that have accrued prior to the
completion of an agreement or plan in
our listing decision, under section
a(b)(1)A) of the Acl. However, the mara
axistence of a planning process does not
provide sulficient certsinty to actually
improve tha status of & specias. The
crileriy of PECE sel a rigerous standard
for analysis and assura a high laval of
certainly associated with fonmalized
consarvalion alfarts that have not been
ioplemented, or have vel W yield
razults, in order to datarmine that the
slatus of Uie species sy improved.,

YWe encoursge parties to involve the
appropriate Servics during the
developuaent stage of &ll conservation
planz, whather ar nat they ars fnalizad
privr o a listing decision. Sharing of the
bast availabla information can l2ad to
develuping beller sureements. In the
avent that the focus species is listad,
these plenning efforis can be utilized as
the basis for development of Safe Harbor
Agresmenls or Habilal Conservetion
Plans, through which we can permit
incidental iake under Section 10(z]} of
the Act, or provide a basis for a mecovery
plan.

izgue 10:-Saveral commantars sfatad
that the pulicy should provide more
rufficiant, clear criteria by which tha
implementation and effectivensss of
ronsarvation afforts is monitored and

assessed. One commeonter also suggested
that wa require a specific reporting
format to help show effectiveneas of
conservation afforts,

fiaspanse 18: When avaluating
formalized conservalion eflforls under
PECI, wa will conatdar whather the
cffort containg provisions for monilorisg
and reporting implemantation anid
effectivoncss results (soo critovion B.5),

Fegarding a standord meporting
format, tha natura nf the formalized
conservation offorts we evaluole will
probably vary a great daal, Effarta may
range from complox W singlo-tireul
approachas. Tharefora, for us to adapt a
one-size-fits all approach to roport o
monitoring afforts and results would ba
inapproprialo,

fasue 19: One wommenter sluled Ul
PECE is too demanding with respect to
ientification and commilment of
rosources “up-front,'" wud that s
strict eeqpuiraments and commitmants on
consarvation efforts hoem (o volunloey
nuture of agreaments,

Response 19: Addressing the
FOAOUTCES NOCGESAry Lo carry oul o
vonservation effart is canteal to
astablishing cortainty of plan
implamantatinn and affactiveneass,
Avcordingly, wa believe that PECE must
agtahliah a minimum standard to assuce
cortwinly uf wnplamentation aml
affectivenass, This cortainly Is necossary
in determining whether tha
consorvation effort has loproved the
status of spackas,

[t ig our intantion and balial that the
PECE criteria will vetually increuse e
voluntary participation in conservation
aprecments by ncrossing e Hkelihood
that partias’ valuntary afforts and
couunitinenls el huve vel Lo be
implamantad or have yet to demonstrata
resulls will play & rols in a listing
dacision,

Izsuag Halated to Spacific Changes

Several commenters recommendad
specific changes to the evaluation
criteria, The recommended additions in
languags to the criteria are italicized
&Il de‘?eﬂnns are shown in strikeout to
help the reader identify the proposed
changes.

Issue 20: Commanters stated that
there is potential confusion belween
evaluation criteria A2, [authority] and
A3 [authorization] as they believed
some Service staff may have diffirulty
distinguishing between un *aulhorily,"
and an “autharization.” Ta halp
eliminule this polentisl confusion,
commenters requasted that criterion
#.2. be changed to read: ''the lagal
authority of the party(ics) to the
gureement or plen to implement the
conservation etfort and the legal
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procedural requirameants nacessary o
imploment e efforl are described.”
‘Thay alsn ranquestad that we change
critorion A3, to read: The legal
requiraments (a0, parmits,
covirommonlal review documents)
necessary to implemant the
comearvation effort ave identified, aod
et explanation of how the party(ies) to
tha agrerpmant ar plan that will
hoplemen| the u]'}url will fulfill these
rnr;nlrnmﬂntsin ronvided. "

tecponse 20 Wo agree with adding
Wi word “legal'' andd slso have
intorporatad additional language and
separated (his criterion formaer critarion
A2 Into two eriterin (A2 and A3,
Evaluution Criterion A2, now reads,
""I'ha bagal authority of the partylics) to
U ugeewiment we plun o implement the
tnrmallzad conanrvation affor, and the
connni bt W proceed with the
comsarvation offort are deseribed'" Now
ovuluntion Crilerivn A3, peads, The
lugal pravedural ragquirsmeants nacassary
to implemont the elTor o deperibed,
and information Is providad indicating
that fullillmont of these reguirements
dees nnt pracheds commitment 1o the
olTort," T nokiog thess clhanges, wa
rirogniza that thera may ha overlap
botwean now crilerion A3, wod e
critariom an anthorizations [now A4,
bt our intent is to sepuratye a orleron
on procedursl requiraments from
subrtantive anthorizations (o8 pernils),
W beliove Ol we need to specifically
determing that the parties to the
pgreeanent will ublain the necessary
aatharizations. We also recognize that
purlies may not be able to commit o
some congarvalion alforts until they
Lo fulfilled procedural requirements
[a.a, wnder the National Environmental
Policy Act) since some laws preclude
commitmant to A specific action until
cerluin procedures are completed.
Additiomally, in cresting a new criterion
A, we find il unnecessary to
incorporate the suppesied changes to old
A (now A4,

Issue 21 Commenters requested the
following change to Criterion A 4. [now
Criterion Ab.): “The level of voluntary
participation (e.g., permission tn anter
private land or otler contribulions by
privata landowners) necsssary to
implement the conservation elfor is
idantified, and an explanation of how
the party(ics] to the aprecinent ur plun
that will implemant the consarvation
effort will obtain tat level of voluntary
participation iz provided [e.p, an
explanation of wly lncentives Lo be
providad are axpected to result in the
necessary level ol volunlary
participation}™

Hespanse 21: We do nat haliave that
including "on explanation of how the

partylies) * * * will obtain that level of
voluntary participation * * " wijll
provide us with enough information in
nrdar tn detarmine that necessary
voluntary purlicipation will, in fact, be
ohtained. Evaluation Criterion A5,
[furmerly A.4.) now reeds: "The type
and lavel of voluntary participation
{vg.. pumber of landowners allowing
antry tn their land, or aumber of
purlicipants agreeing to changa timhar
management practices and acreage
involved) necassary to implament the
consorvation effort is identified, and &
high laval of cartainty is provided that
the party(ies) lu Uie sgreement or plan
that will implemant the conservation
ellort will ubtsin thut level of voluntary
Imrﬂr.{pminn le.g.. an explonation of
ww incentives to be provided will
result in the nocessary level of voluntury
parlicipation).”

Tssuee 22: Comumunters suggestad that
Evaluation Critorion A5, (now criterion
A6 be chunged to read as “Any
statutory or regulatory deficiency or
barrier to implementation of the
conservation effort s identified wnd un
axplanation of how the partylies] to the
agreemeiil or plug thet will inplement
tha affort will resolve the deficicncy or
burricrs is provided.”

Response 22: Wo do not agree with
the suggested language changs. We
brafieve that all regulatory mechunisms,
including statutary authaoritiss, must ba
in place to ensure o high level of
cartalnty that tha conservation effort
will be implemented.

Iesue 23: The suggested change to
Evsaluation Critarion A6, (now A.7.)is
*A fiscal schedule and plan bs provided
for the conservation effort, including a
desceiption of the obligations of
partv(ies] to the agreement or plan that
will implement the conservation affort,
and an explanation of bow twy will
obtain the nacessary funding s
provided.”

Raspanse 23: We do not agree with
e suggested lengusge changs sinca wa
helisve that there must be a high level
of cerlainly that the party{is=) will
obtain the necessary funding (o
implement the effort. Whila we agraa
that including a fiscel schedule, &
dascription of the ohligations of the
party{ies), snd &n explanstion of how
thay will ahtain the fanding is
important, this informetion, by itself,
dnas not provids enongh certainty for us
to consider & formalized conzervation
effnrt that has not yet been implomented
us conlribuling to a listing decizion.
Alzo gee our response o Issue 41,

Issue 24: Une commeantar sugoested
that the Services should consider an
incremental approach to avaluating

bmplementation dates for the
conservation effort,

Respanse 24: We agroo witl e
commenter's suggestad chanpa,
Evaluation Criterion A8, (fonnuerly A7)
now reads as! "An implamantatinn
schadule (including increnotal
completion dales) for the consarvation
affort is providad.”

Issua 25: Commantars suggested thal
Criterion Al [now A8} be revisad tn
read: "The conservation agrecment or
plun el includes the consarvation
atfort include a cammitment by the
purlylies) o apply their legal authoritiag
and available resources as provided in
i ugresmmunt or plan.'

Respunye 25 'l’ﬁH participation of the
parties through o writton agrocment oy
plag vstublishes each party's
commitmeant to apply their authocitiog
widd pemourees Lo bmplemantation of aach
consarvation affart, Therofore, il ia
winincussury Lo bnclude e sopggested
language; eriterion A6 [Fermorly A8,
romaing unchangod,

fesue 200 A conununtur alao supgested
adding a critarinn; “Evidence that othor
conservation eflurty buve boen
implamantad for sympatric specios
within the sume scosystiom that may
provide benefits to tho subject spocies by
provided.”

Response 26: We do not think [1 (s
nacassary to add such o critorion. Al the
e of listing, we will take Intn
considaration all relevant infurnation,
including the affact of athar
consarvation offorts [or sympatric
specias on tha status of the spacies wo
are considering Lo listing,

fasue 27: Severul commenters
racommandad that wa make specific
changes W the Crilecion B.1. languags to
raad as: "The nature and extent of
threats being addressed by thae
conservation effort are deseribed, and
haow the consarvation affort will raduce
the threats are defined." In addition,
commantars suggestad wa change
Criterion B.Z, to read us: “Explicit
incremantal ohjactives for tha
consorvation effort and dates fur
achisving them should be stated "

Haspanse 27; We agree that, in
addition Lo identilying threats, the plan
should explain how formalized
voussrvation efforts reduce thraats to
the species. Thercfore, Evaluition
Criterion H.1. now reads as: ""Tha naturs
and extant of threats being addressed by
the conservation affort ara described,
and how the conservalion effurl reduces
the threats is daserihad.” We agres that
conservation elfurly should fnclude
incramantal ahjectivas, This allows the
parties to evalualy progress lowerd the
overall goal of a consarvation attort,
which is essontial for uduplive
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managemonl, In addition, selling and
achiaving intarim objectives is helptul
e madnlainiog supporl for the effort.
Thareinre, Tvaluation Criterion B2, now
rends as) “Explicit incremental
abjectives for the conservation oflon
el dutes for schisving them are
rlatac,"”

lssup 28; Soine conunenlers
recommendad that the partv's [fes’)
prive record witli respect Lo
davalopmant and implomentation of
conservation efforts be recognized
teweards their erodibility aod seliability
Lo implement fiture consarvation
pfforts. A commenter also suggosted
ndding o criterion to read as:
"Dremonstroted aldility of the purty(ies)
Lo duvelop and implamant affactive
conacrvalion elforts [ur iy ur vllier
apecies and hahitats,” Anothor comment
suppested ot the listery wnd
mamantum of o program should bo
lahen bielo wecound (e, walershed
covmall programes) whon considering the
certuinty ol effectivieness and
Implamaniation, Theee conglderations
wounld Lulp ensore a high Jeval of
cortainty thot regulatery mechunisims,
hinding authorizations, and voluntary
participation will be sdopled by o
spacitiad date adanquate to provide
cerlainty of baplumonlation,

Rewponse 28: Alllwugl it would ba
hanaticial tor the partylias) to
deamonsteate Uwir past ubilities 1o
implement effoctive formalized
cunservation efforts for the foris specias
or other spoecies and Labiluls, we ﬁl nol
baliava that this is necessary 1o
demonstrale u high level of certainty
that tha consarvation effort will bo
tplainented. In addilion, & criterion
that emphasizes provious experionce o
implementing conservation effarts may
limit formalized conservation effors o
only those party(ias) that have a track
record and would wojustifially
conatrain conslderation of plinrts by
those who do not satisly this crileron.
Such parties can provida cartainty in
other wavs, Wi ageee hal o parly's (ies')
priar racord and history with respect 1o
noplemalalivy of conservation efforts
ahmild he racopnized towards their
credibility and reliability. Information
CONCETTING 4 party's expericncs in
implementing conservatinn efforte may
be useful in evaluating how their
conservation effort satiafies the 'ECE
criteria, The momentum of & project is
a good indication of the progress that is
being made towards o parly’s (es')
conservation efforts, hut momantum can
decrease, and thus cannol be solely
ralind upon 1o datarming the cerainty
that a formulized conservalion ellort
will ha implamented or effective.

Issue 28: Une commenter statad that
our use of “must™ in mecting the criluna
is inappropriate in the contaxt of a
policy, and the policy should rathwr be
treated as guidance.

BHesponse 23: The only mandatory
statements in the policy refor to Ruadinys
sl we musl make. In order for us to
find that a particular formalized
conservalion effort hus improved the
status of tha species, we must be cortain
aest U 'UTIIIH’]’iZEd conservation affort
will be implemented and will be
elfective. Mo party is required to takae
any action under this policy. Rather the
policy provides us guidance on how wa
will avaluate formalized conservation
efforts st Tuve vot lo be implementad
ar hava vat tn demaonstrate effectivoness
at the time of cur listing decision.

Lagel Isguos

{550 30; Many commantars
mantioned past litigation (e, decisions
on culip selmon snd Barton Springa
salamander] in which the courts have
ruled gl the Services in cases that
havia invalvad Candidate Conservation
Axreemnents or other conservation
affarts, and quastion how the PECE
policy sddresses this issue. Commentars
EHHFHI'JH how this policy will keep the

wrvices [rom relying on speculative
consarvation affors,

Hesponss 30: Wa raferancad past
adverse decisions when we published
the draft policy. The purpose of PECE,
in part. is 1o eddress situstions similae
tn thase in which sama courts found
past conservation efforts insufficient.
We davelnpead the PECE to establish a
sol of consistent stundards for
pvaluating cartain formalizad
conservolivn effurls al the lime of a
listing decision and to ensure with a
Tigh Fe':ul of cerlainty that formalizad
conservation sfforts will be
implemented and sffective. Wa agrea
that we may not rely on speculutive
premises of fufure action when making
listing decizions,

Issue 37: Several commenters
guestioned the legality of considaring
private party's {ies'} input when section
4fhI(1}{A) of tha Act states ™ * “and
after taking intw sccount these efforts, if
any, heing made by any State or foreign
nglion, or any political subdivision of a
State or foreign nation, to protect such
gpecies * ¥ " In eddilion, commeantars
slatad that the PECE policy is
invonsistent with the plain language
and the congressional intent of the Act
by allowing sgencies to evaluata any
private measures. They also stated that
this was inconsistent with considaring
section 4[al[1]{D), which culy permity
agencies to evaluate "existing regulatory
mechanisms.” They also stuled thal the

Sarvieas incorrectly conclude that
seclion 4(a)(1)(E), “other natural or
manmade factors atfecting [t species']
continued existence,” allows the
Services to consider actions of "any
other eatity” in making listing
detarminationg. One commontor stated
that tegre wew no provisions o authorize
the Sarvices tn consider voluntary
consorvalion ogreaments by other
Fadaral apancies, [n 1082, the Act
omilled 1973 language [or listing
datarminatinng made with "other
brburested Pederul agencies,” In
additinn, tha commantars stated that tho
Act imposus conservation duties on all
Fadnral agancias only aftar tho Services
have taken the i.LLlLquu{up int listing tho
SpRCins.

Haspansae 11: Pleasa rator to the Palicy
Saope dection for un wxplutation of our
uutharity undor aaction 4 of tha Adl Lo
asaoas all tronts allucliog the species
status as wall as all atfarts that raduce
thraats to tho specics,

Tasue 321 Ono comunenioe sugumesled
thut we formulize this policy by
codifving it in the Codo ol Federul
Rugulations. Thayv suganst that by
adopting this policy os agency
regululion, wa can maka tha policy mors
hinding, provide o basis [or judicial
defurence, and thus hnpﬂfu]ﬁy racucn
tha amaount af litigation.

HNasprnge 32, We holiove that
codilying PECE in the Code af Federal
Hegulations is not necessary becouso il
b teneded ds a policy to guide how wa
will avaluate farmalizod conscevation
ullurts when making listing dacisions,

fssue 33: Some commantars haliava
that all regulatory mechanisms mual Lo
i place prior to finalizing a
eongarvation plan, while othar
comunenters fEHl that this requiremant
may dissuada voluntary conservation
elfurts of privats landowners, (na
commanter stated that, based oo the
amount of time usually needead to enact
maost regulatory mechanisms, il seeins
appropriate to set this minimum
standard for evaluating loemulized
conservation efforts. This criterion
should prompt more sorious political
consideration of adopting a regulatory
mechanism sooner rather than later,
Annther commenter suggested that,
instead of reguiring regulations, wa
should requira cooperators to identily
ad wdidress sy regulatory deficianciag
affacting the species.

HNasponse 33 Tn order for us to
delerning with a high level of cartainty
that a formalized conservation elfon
will be implemented, among othar
things, all regulatory mechoanisin
necessary to implameant the efinrt must
he in piace at the time we make our
listing decision. Howavar, thata may ha
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siluations where regulatory mechanisms
are not necessary for implementing the
conservalion effort due to the nature of
tha action thal rameoves threats, or there
iy e siluslicns where necessary
ragulatory mechanisms are already in
pluce,

Iswue 34 Coe conunenler stuted thet
only whan an altarnativae rapnlatory
mechanism provides e sume or ligher
protoctions than listing can the threat
loclors bu said o be allevialed, A hagh
Irval of cartainty over future funding or
soluntary purlicipalion might be
aceaptablec i altarnativea ragalatory
moclionismy Lo provent luke i 1w
interim arn in ]1|r|r.n.

Hexponse 34 Daterminations 1o list
apecies under the Act are bosed sololy
on whether or not they maat the
definitions of threatened or ondangered
ay spacified by the Act, Through PG,
wor will evaluaie, o e tie of eur
Hating decision, whather a formalizad
congorvation offort adeguotely reduces
(hreats nnd improves the stanig of the
apecins fo mako lsting unnecessary,
Additionul altuenative regulatory
mochanisms to provent take are nol
nuecessuey i the threals to the species are
reducad to the point that the specics
does not meet e definitions af
thraatenad or endangarsd

fasue 15 Ona commenter stated
concern Uit e Seevices would not be
abla tn provide assirancas to private
landownors becuuse 1o upuuiEu
provisiona in tha Act authorize
cutiservallon sgrevinenls i liey of
lating, ancl that third party lawsuits also
wirderinine e Sprvices' assurances,
Uhia commeantar asked what futurs
protection of thely unguing oclivns
participants wauld raceiva,

Hesponse 35: Satisfying tha PECE
criterio docs nol provide assurances Ul
we will not decide to list 2 spacies.
Also, because of the individual pature of
spacias and tha circnmetancas of thair
status, PECE does not address how
much conservation is required to make
listing unnecessary, Because of the
numerpus factors that affect a species”
status, wo may list o species despile U
fart that one or mora formalized
conservation effors bave sulislied PECE,
Honwevar, assurancss can be provided to
nun-Federa] enlitiss through an
approved Candidate Conservation
Apceement will Assurances (CCAA)
ani in an assnciated enhancement of
survival permil issued under section
10a)[1){A) of the Act, Many property
vwiers desire cerlainty with regerd to
future resulatory restrictons to
guarantes continuation of existing land
or water uses or to assure allowance for
future changes in land use, By
facilitating this kind of individual Taad

use planning, assurancas providad
under the CCAA policy can
substantially hanafit many proparty
owners. These agrooments can hove
significance in our listing dacisions, and
wo may also evaluate them according Lo
the criteris in the PECE if they are not
yet implemented or have not
demonstrated results. However, wa will
maka the determination of whether
these CCAAs preclude or remove any
need to list the covered specics ona
cise-bv-cese besis in gocordance with
the listing criteria and procedures undor
section 4 of the Act.

Issue 36: Several commenters statad
that tha PECTE doas not always provide
incenlives o conserve specivs wnd is,
tharafors, not supportad by the
Congressional f:ll&utx of section 2{e)(5)
of thn Act. The commeantars stated that
the parties lack incentives o develop
onnsarvation programs until after the
spocivs is lstod {v.y., Building Indusine
Asseciotinn af Southern California v,
Babbin, where listing e coostul
California gnateatchar ancourapgad
enrollment in conservation progroms,)
In addition, thay statad that PECE
provides o mcans for e lisling process
10 he avoidad antiraly, and, tharafora,
may often fail w provide ncentives Qwl
Congress refarred to in its findings in
saction 2[n)(5). Thoy stated that the
“gyslem’ ol incenlives to which that
Congrassional finding refers is alrcady
found in incidentsl tske provisions in
section 10 of the Act, which will bettor
ensure development und
implementation of successful
conservation programs,

Respunse 36: PECE is not "a way to
avoid listing” or an “in liew of listing"
policy. This policy outlines guidance on
tha criteria we will uss to svaluate
formulized conservation efforts in
detarmining whathar ta list a spacias,
Knowing how we will evalusle anv
unimplamanted or unmeasured
Tormalized conservativn eflons may
help parties draft mora affactiva
agreemients. However, there isa
conservation incenfive hacause, if a
specics becomes listed, these eflurts can
contribuie to recovery and avantual
delisting or downlisting of e species.
Alsp, see our rasponse tn lssus 35,

s 37 Saveral eommeantars stated
that relying on unimplemented future
conservation measures is inconsiztant
with the definitions of “threatened
species’’ and “endangered species’ as
provided in section 3 of the Act, and
that PECE's avaluation of futura,
unimplemented conscrvation efforts in
listing daterminations (s inconsistent
with both the plain language of the Act
and Conpgrassional intent. Also, the
commenters staled that the PECE

arranentisly claims that the definitions
of “threatened species™ nnd
"endangered spocica' comnote fulurg
status, not present stahis.

HResponse 37: We agrae that, whan wa
make a listing decision, wo must
determine the species' present status
which includes, in part, an evaluation of
current threats. Howavar, daciding ar
detormining whothor a spocicy ety
tha dafinitinn of threataned or
cidungerud ulso requires us Lo make a
pradiction about the future persistonce
ol u apecies, Gentral to this concapt is
a pracdiction of future conditions,
including constderation of future
nagative etfects of anticipatod human
uetions. The lungusgs of the Act
suppaorts this approach, Tho dolivitions
fur bath “'endangarad spacing” and
“throatoned spocies’ conole [ulupe
conditinn, which indloatas that
eutsiderution of sehether o spuocios
should ha listacl dapoencs in part an
ioalilicution wid wvalustion of fubure
actinng that will racduco or remova, os
well as crvute or exncecbate, Hirents 1o
the specios. Wo cannol protoct specles
without tuking Into aceont P
throats w a spocioy, Tle Act douws net
raquira that, and specine consarvation
would bo compromised L we wuidl unlil
a thraat is actually impacting
papulations befors we Lal the species uy
thraatanad or andangarad. Similarly, the
wwgrdbede widfur inuninence of o treat
may ba raduced as o rosult of futuee
pugitive human wetions, Common ta the
consideration of bath the negative and
positive affacts of futurs human actinng
is & determination of the likeliloud thal
the actiong will aeeur aned that their
affects on the species will be rvalized,
T'harafors, wa consldar bath future
negative and [ulure posilive lnpucty
whan assassing tha listing status of the
species, The first [wetor in section
4(a|l1}—"tha prasant ar threatened
destruction, modification, or
curtailmant of [the specias’| habitat or
range'—identifies how analvsia of hath
current actions atfecting a species’
habitat or range and thosa actions that
are sufficiently certain (o uccur in the
futura and affect a species” habitat or
THELE BIY [ECESHArY b0 B5Sess d species’
ataties, [Mowevar, future Federal, state,
lucal, or private actions that affect a
apacias ara nat limited to actions that
will affect u spucies’ habitut or range.
Comarass clid not intend for us to
consider fulure sclions affecling a
spacias’ habitat or range, vet ignore
[uture uctions that will influence
owverutilization, discase, predation,
regulatory mechanisms, or athar natnral
or manmade factors, Therefore, we
construe Congress” intant, as raflacter
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by tha language nf the Act, to require us
o consider bulh vurrent sclions that
affact a spacies” status and sufficiently
cortain fulure sclions—either positive or
rgative—that atfect a species’ status.

lsene 36 Several commenters stated
linl PECE's “suffivient certainty™
standared is inconsistent with the Act's
“hesl wvailable science” standard. They
alatad that courls have ruled that any
slondurd utlwer Uien “bes) svailable
selanea’” vinlatas the plain language and
it Congresaionul bnlenl of the Act, The
commanters aleo stated 1hat the
“wullicieat corluinly" slandurd vielates
Congrassional inten! berause i weakens
tha standard roguired by the Act 1o st
species and can rasult In nnneceesary,
ond potentially harmful, postponemen
ul witirmntive rlﬁﬂng.

Huspense 030 We agron that oo lsting
decisions must bo based v the best
weailabibn seipnon, PECE dose nof
adedress or chango the listing criteria and
provedures satnblizhad undar saction 4
of tho Act, Listing analyses include Ui
wviduulivn of conservation elforts for the
f!pnnim'- nnder comsideration, PECE is

eaigned 1o lelp ensure o consistent and
rigaronis raviaw of formalized
conservalion efforts that lave yet (o he
Implemantad or atforts that have been
dnplomwonted but haeve nol yel shown
alfactivanass by satablinhing a set of
alatadirds 1o evalwale e cerlainty of
implemantation and sffectivanass of
thoso ciforts.

fggae 340; Severil conmumenters stated
that 'ECE raducas or sliminates public
conunenl on propoged rules o list
spaciag and 15 in vinlation of the
Adminisivative Procedure Acl [APA)L
Further, thev statad that PECTE violates
tho APA by allowing subnnission of
lormalized conservation maasuras after
the proposed rule is issued to list
species as threatened or andangarsd.
Recelving "consorvation agrecinenly ur
plans before the end of tha commant
i'rerriccl in order to be considered in [inal

iling decision' encourages landownerc
tr submit conservation agreciments ot
the lust minule o avoid public scrutiny,
and the PECE process could be a
pulential delay tectic used by
lamdowners to postpone the listeg of
species, They stated that tha Corts
agree that failure of the Services o make
available to tha public congarvation
agresments on which listing decisions
are based vinlates the public comment
provision of the APA.

Response 39; All listing decisions,
including thors involving formalized
conservalion agrevments, will comply
with the requirements of the APA and
ESA, If we receive a formalizad
conservation agreement or plon during
vil vpen comment period and it presants

significant new inforimation relevant to
the listing decision, we would efther
extend or reopen e public comment
periad to solicit public comments
specifically addressing that plan or
agraament. We recognize, however, that
there may be situativns where APA
requiramenizs must ha raconciled with
the ESA's statutory deadlines.

Tssue 40; Several commenters
expressed their concarn that
conservalion efforls du uol heve binding
nhligations, '

Hesponsa 40: While PECE doos not
require participanty W huve binding
ubligations, the policy doas raquire
high level of certainty thot o
conservalion effort will ba implemantad
and offective at the time we make our
listing decision. Furthermora, any
subsaquent failure o satisly one or mory
PECE criteria would constitute naw
information and, depending on thy
significance of the formalized
eonsarvation offort to the species’ status,
may reguire o reevaluation of whothar
thara is an incraasod risk of oxtinction,
and whetler ot incressed risk
indicatas that tha species’ status Is
threatened or endangerod.

Funding lssues

Issue 41: Several commantars
requested that we further specily our
criteria stating that “'a high laval of
cartainty that the party(ies) 1o te
agreement or plan that will implamant
the conservation effort will obiuin the
necessary funding is provided.” In
addition, one commenter guestioged
whether “a high laval of cartainty” for
anthorizations or funding was really an
improvement over the status quo and
sugpested that we cither Bist the reguined
elements we will use to avaluata
completeness of the conservation effurly
or quantitatively dafine an evaluation
standard.

Response 47: A high level of certainty
of funding dnes not mean that funding
must be in place now fur
implamantatinn of the entire plan, but
rather, it means thal we must have
comvincing information that funding
will be provided sach year to implamant
ralavant conservation efforts. We belicve
that sl least 1 year of funding should ha
assured, and we should have
documeniaiion that demanstratae a
commitment to obtain futere funding,
&.g., documentation showing funding for
the first year is in place and & wrillvy
commitment from the seniar official of
o state agency oF urgenization Lo request
ar provide necassary funding in
subsequent budget cyveles, or
docnmentation showing that funds are
available through sppropriations to
axisting programs and the

implemeantation of this plan isa priovite
for these programs. A [isgal .'iL:hHHula or
plan showing claar links to tha
implemeontation schwodule shiould be
providad, as wall az an axplanation of
how the party(ies] will oblein Lt
necessary funding. It is also beneficial
for entitics o demonstrale thal similar
funding was ranuastad and obtained in
the past since this funding Listory cun
show the likelihond that futura funding
will be obtained.

Fazue 42: One connounter supgested
that the 'ECE palicy halds qualityin
oconservation efforts oo 11.H1,_.r HI;.LIIJ.LFLI.]'d
thun recovery plans. The commantar
aquated sevaral existing recovery plony
that included disclatmera about hudgat
comritmaonts associatod with gpecilic
tusks. Therefore, the commanter
concludad that it is unroalistic and
unrvesonable to mandate that funding
bt In i‘rlnl'n whon a conscrvation ol
by wvnlualed,

Aesponse 42: The Acl doss not aquinm
that cartainty of implomantation bu
provided fur recovery munagemant
actinng for lstad spacing or consmvation
efforta for noallsted specivs, Likewisy,
the PECE doss nat raquire that cortainty
of implomentation by provided for
during devalapmant of conservation
efforts for nonlisted specles. ILis
inpprapriate to consldar the PECIE as
halding conservation plans or
agresments ta a higher standare than the
standard that exists for recovery pluns
because the PECE doss not mandata a
standard for conscrvativn plany or
agresmants at tha tima of plan
davalopment, Rathor, the PECE provides
us guidance for the svaluation of
consarvation efforts whon making u
listing decision for 6 nonlisted spocies,

Recovery plans for listed spacies and
consarvation plans or agrocments lor
nonlisted species identify nesdad
cansarvation actions but may or may not
provide certainty that the actions will ha
implermanted or etffective, However,
whei making 4 lisling decision for
nanlistad spacias, we must consider the
certaiinty thal  conservation effort will
na implamentad and etfective. The
PECE establishes criteria for us to use in
evaluating conservation efforts wlien
making listing decisions.

It 15 possible that we would avaluats
A managentent action identifivd in a
recovery plan for a listed species using
the PECE. If, for example, o yol-Lo-b-
implemented task identifiad in &
recovery plan for a listed species would
also benafit a nonlisted species, we, in
making o lsting decisivn for the
nonlistad specias, would apply the
PECE criteria lo thal tusk to determine
whathar it could be considered as
colribuling lu o decision not to list tha
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apecies or to list the species as
threatened rather than endangered. In
this sitnation, we would cvaluate
managament task idantified in a
cocoviery plan using the PECE crileriy in
tha samea way ag othar conservation
cllurts for the nonlisled species, That is,
tha recovary plan taek wonld be hald 1o
Ui sunme wvaludtion stundard in the
listing darcisinn as other conservatinn
clforts.

Fareign Species Issues

Issie 43 One commentel asked why
the proposed pelicy axclodad
conservalion effurts by forvign
povernments, svan thoupgh section
b 1)(A) ol the Avt reguires the
anrvines 1o faka ench afforts into
sl This cosmmenter ulso stated
that the proposed policy is contrary to
“The Foreign Relations Law of tha
United States," which ho argues
reguares the Unibied States (o defar 16
othor nations wlen they hove o “clearly
grealur nturest” regarding policias nr
repulations being considored by the
Linited States that conld negativaly
olToet thoir nations,

Hesponse 4.0: As required by tha Aat,
wo bave taken ond will continue W tuke
Intg account consarvation alforts hy
loveign cownteics whien consldering
listing of foreign epacing [sactions 4(h}
and & of the Act), Furthernmore,
whanaver i spacies whose ranga ncours
at least b port outside of e Uniled
States {8 propeasd for & Hating action
(listing, chunge in stulus, or delisting],
we rnmmunicate with and solicit the
inpul ol the countries within the range
ol the specias, Atihat time, countries
wre provided the opportunity fo shars
informaotion on the stotus of the species,
management of tha sperctes, and on
covservalion efforts within the {ureign
rotntry, Wa will take thoss comments
il informelion provided inio
romsideration whean svaluating the
Listing actiun, which by law must fallow
the analysis outlined in sections 4fa}
ol #{b) of the Act. Thus, sll listing
decisions for foreign species will
conlinue to comply with the provisions
of the Act.

Iesnas Chitside Scope of Policy

Wa raceivad several comments that
wore oulside of e scope of PECE.
Dalaw, wa hava hrisflv addressed these
conrnnnlE,

Jysue 44: A comment was made that
the Services should not list foreign
apecies under the Act whan such listing
ig in conflict with the Convenlion un
International ‘I'rade in Endangered
Species of Wild Fauna ond Flore
(CITES).

Response 44: Consideralions
raparding CITES are outsids the scope of
tlw PECE. However, we do not believe
there is a comflict with CITES and listing
of & foreign species under the Act. Whan
evaluating the status of forcign species
under the Act, we take into
consideration whether the specics is
listed under CI'TES [and if listad, at
what level] and all available informalion
regarding the listing. If you hava
questions regarding CITES, please
contact the WS Division of Sclentific
Autlority al 4407 N. Fuirfax Drive,
Room 7450, Arlington, VA 22203 or by
telephone &l 703-358-1708.

Issue 45: One commenter statad that
all conservation agreoments/plans
should be subject to indapendant
scientific peer review, This comunvnter
also arguad that any conservation
agrevment or plan for u condidute
specias should ramaove all koown major
tirvats for t spucivs and convey o
raasonahly high cartainty that the
ogrevment or plan will resalt in full
comsarvation of the spacies.

Haspanes 45 We ballove that
scientific review can help ensura that
formalized conservation efforts ure
comprehansive and affactiva, and wa
expect thal most ur oll purticipants will
seak selentific raviaw, hut we will not
require o formul independent peer
raviaw of consarvation plans at tha time
of development. I u formalized
comsarvalion plan Is prasented for a
species thut Las been proposed for
ligting, all ralavant information,
including formulized conservation
afforts, will be subject to independent
suientific review consistent with our
policy on peerraview (99 FR 34270),
We will also solicit public enmmants on
our listing proposals,

The amount or level of conservation
propnzed in a conservation plan (eg.,
rermoval of all versus some of the major
threats] is outside the scope of PECE.
Asguming Wl all of the PECE criteria
have heen satisfisd for the efforts to
which they apply, il stends to resson
that plans that comprehansively address
threals are likely to be more influential
in listing decisions than plans that do
not thoroughly address the congarvatinn
of the specics. We belivve that by
establishing the PECE criteria for
certainty of implementation sd
sffactiveness, wa ara promoting the
development of plany that improve the
status of species. Wa sxpect that in
sume cases Uis improvement will
radura tha risk of extinction sufficiently
e make listing under the Act
unnacassary. io resuilt in listinga
species as threatened rather than
andangarad, or to make classifving a

species a5 8 candidate for listing
UNnecessary.

fasue 48: Soveral commuoenlurs
queastionad tha axtant of stata
involvement in the development of
conservation efforts. (na commenter
said that the policy should mandate ol
States be involved with plan
davalapmant, and that states approve all
couservalion efforts,

Response 4610 is outside the scopa of
PECE ta astablish standards to
doterimine who purticiputes in the
davalopmant of conservation efforts and
ul what luvel. In muny cases, states play
aamcial rala in the consorvation of
spucius, For [urmulized conservation
affarts tn he affective, it s lngical for the
slntus to pluy an integral cole, 'Fo thal
and, we highly ancourage stato
participution W help ensure the
cansarvation of the apecies, but wo do
nol biuliwve il stutes should ba
mandatad to participate in the
developmont of all consurvalion pluns,
In soma cases, states may not hovo the
rosourees to partioipato ?I:I theso plons,
uriel b ather situations, indlviduals o
non-state ontitios may have w wbility 1o
develop an effactiva and weall-
implomented plon that does wol eequirg
state participation, but that contributos
to the conservation of u spuclos,
Through our liating procass, wa will
work with state consorvatlon agoncios,
and, if the listing decision Invalves 5
Fuhlic comment poriod, statos Liove o
ormil epportunity to commaent on any
nongarvation offorts being consicdered in
the listing decision,

Isgue 47; Several comments wara
mace regarding tha fasdback
wechenisms Lo correct & party’s (ies’]
inadaquats ar insffactive
bnpleneutulion ol 8 conservation gffort,
It vwwas sugpastad that the Services
spucily clearly, and based on scientific
information, thosa factors which the
Services belisve indicate that a
cnnsarvation atfort is eithar not being
Implementod of nol being ellective,
Comments alsn suggasted that partv(ies|
be given reasonable Uine (e, 9U-120
days| to raspond to the Service's
findivgs by eiller implemnenting actions,
achieving ohjectives, or providing
infurmalion to respond to the Servinas,

Aesponses 47: PECE is naot a regulatoey
approval process, and establishiog o
formal feedback mechanism hatwaan
the Services and participants is nol
within the scopa of PECE. Tha final
determination whether to list a species
under tha Act will rast solely upon
whether or not the spocies under
consideration meats the definition of
throatened or eodenwered vy spucified
by the Act, which will inclhida
consideration of whotlr [ormulieed
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conservation efforts that meet PECE
criteria have enhanced the status of the
species. We will provide gnidance to
irprove conservation efforts when
pugsible, bul we cannot delay listing
decisions in order to participate in a
correclive revivw provess when the best
ariantific and commercial data indicate
il v spocies meets the delinition of
thraatanad nrandangarad,

Iseia 4 Ona commantar requested
ol we clurily how signilicant the
consorvation agrecment must be to the
spevies, and describee the anticipated
ovard || impactfimportance to the
apecies wnd e ealhneted extent of e
sprcins” ownrall rangn that tho habitat
congnvalion agreciionl aughl cover,

Rosponge 8, PECE docs nol estalilish
atandards for how much or what kind of
consorvation is regquired 10 make listing
a species under the Acl unnecessary,
Wo belicvo tiot high-quodity formalized
aonsarvilion afforts shonld explain in
dotail the impact ond significance of the
alforl on the targed specing. However, ot
s timo of our listing decigion, we will
evalunty formalized conservation efforts
waing PECE o determine whother the
allorl provides cartninty of
inplementotion and effectiveness and
improves tha status of the specieg.
Tlrouph our lsling process, we will
datermine whether or nis & species
meels the definition of twestened or
andungerad,

Igsire 40; Sevaral commantars wrola
Wsal stutes do ol Lave addilional
reroureas to he pro-active on candidate
cousarvalion eflorls, and sugpested that
funding for corservation plans or offorts
ahould e provided by the Federal
Covermment,

Response 29; This comment s oulside
the scopae of the PECE, This policy
eslablishus o sol of slandards fur
avaluating formalized conservation
allurts i our listing decisions and Jdues
nol addrass fanding sources 10 deavelop
and dmplement twse offorts,

Summary of Changes From the
Proposed Policy

We have slightly revised some of the
avaluatinn critaria as written in tha
propused policy, We made the following
changas to raflect comments that wa
reeeived during the public comment
perind, Wa added the word “legal" to
crilerivn A2, incorporated addilional
lanauags [“the commitmant to procesd
witlh the cunservation effort is
dascribed "], and saparated this
criterion inle two criteris (A2, and
A.3.], We revised criterion A3
(formerly part of A.2.) to recogniza that
partics cannol comimit 1o comploting
aomn lrpal procedural requirements [a..
Mationa] Envivonnrental Policy Act)

since some procedural requiremants
preclude commitment lo a proposod
actinn bafore the procedures ara actually
conploted. We chenged criterivn A5,
(formarly A.4.) by adding "typa” and
“{e.g., number of landowners allowing
antry {0 thair land, or numbear of
purbicipanls ugreeing o change Umber
management practices and acreage
involved)” and by replacing “why" with
“how" and “are expected to” with
"will.” Wa delated the word "all’ at tha
beginning of critenon A6, us we Jell il
was redundant. Wa addad “{including
incremente] completion dutes)™ to
critarion AR, [formerly A7) Ta
criterion B.1, we added “snd how the
consarvation affort reduces the throats is
duseriland."

Alsn in tha proposed policy we statad
thot if we moke o decision nol Lo list o
spacies, or to list the species as
threatened rather than endangered,
baged in part on the contributions of a
formalized conservation effort, we will
monitor the status of the species. We
have clarifind this in the final policy to
stote thet wi will monitor the stalus of
tha affort, including tha progross of
tmplementutive of the formalized
consorvation effort.

Keguired Determinations

Regulatory Planning and Hevigw

In secordance with Execulive Order
12866, this document is o significant
policy and was reviewed by the Uffica
of Moanagement ond Budget (OMB) in
accordance with tha four criterla
discussed below.,

[a) This policy will nat hava an
annual econvmic effect of £100 million
0Or mora or a:!mrsnly affect an seonomic
seclor, productivily, jobs, the
anviranmant, or other units of
government. The policy for the
evaluation of conservation efforts when
making listing decisions does not
pertain to commercial products or
gctivities or anything traded in the
marketplace

{b) This policy is not expectad to
create inconsistencies with other
agancies’ actions. FWS and NMFS ara
responsible for carrving oul the Acl.

() This policy iz nar expactad ta
stgnificently affecl enlitlements, grauts,
user fass, lnan programs, or the rights
and obligations of i recipienls.

[d) (OMB has determinad that this
policy may mise novel legal or pulicy
izsues and, as 2 rasult, this action hags
vndergone OME review,

Regulatory Flexibility Act {5 U.S.C. 601
&t seq.)

Under the Regulatory Flexibility Act
{5 U.5.C. 601 ol seg.. sy wnwndod by the

Small Business Hegulatory Enforcemant
Faimess Act (SBREFA) of 19us),
whanaver an agancy 15 racuirad to
publish o notice of rulemaking or ooy
proposad or final rule, it must prapara
aud make available for public ol
a regulatory flexibility analysis that
describes the offect of the rule on small
entities [i.e.. small businessas, small
organizations, and small government
jurizdictions), unless the agancy
certifios that the rulo will not have o
significant sconomic impact on o
substantial number of smoll eotitics,

SBEEFA amonded the Rogulutory
Flexibility Act to requira [faderal
ngencies to provido the statoment of the
fuctusl busis for cectifying that s ruls
will not have o significant economic
unpact unou subataatiol umber of sooll
entities. The fallowing discussion
pxplains our duterininution,

Wi hiwve waamiined this policy's
potential pffects on amall antitios as
ruguired by the Regulstory Floxibilily
Act and have datorminod that this
uction will ot hiwve o sigoificant
acanamic impact an a substantial
pwinbor of gimull entitiey since e
poticy will not rasult in any significant
additionnl vependiturey by entities thal
devalap farmalizad consarvation offorts,
Thie coitectu bis thils poliey deaceiby how
wa will avaluata alameants that arn
already included v conservation oo
and do nol establish any naw
implomentation burdens, Therolor, we
believe that no economic affects nn
States and other entitics will resull lro
compliance with tha critaria in this
policy

Pursuant to the Regulatary Flosdbility
Act, at the proposad policy stags, we
cortified to the Small Business
Administration that this policy would
not have a significant ccononic hmpact
on 8 substantial numbar of small
entitins, since wa expect that this policy
will not result in any sipnificant
additional expenditures by entities that
develep lormalized conservation efforts,
Wa racaivad no comments regarding the
weonomie mpscls of s policy on
small entitias. Thus, we certify that this
final pulicy will not have a significant
adverse impact on a substantial number
of small entitias and concluda that a
regulatory flesdbility analysis is nol
TIACARSATY.

Wa hava detarminad that this palicy
will not cause (a} any effoct on lw
economy of $100 million oe mora, [h)
any increases in costs or prices loc
consumars; indlvidnal induetries;
Fuederal, State, vr local governmenl
agancias; or ceopraphical regions, or (o)
any signilicant adverse effects on
compatition, Hmpln}rmnnr, investment,
productivity, innovation, or the ability
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of U.5.-based enterprises to compete
with forcign-based coterprises (sce
Erpmnmin Analysis helow).

Executive Crder 13211

On May 18, 2001, the 'resident issued
an Exccutive Order {E0. 13211) on
regulations that sipnificantly affect
cnorgy supply, distribution, and use.
xecntive Dirder 11211 raquites agancias
lo propare Stoteamenls of Encegy Elffects
whan wndarlaking certain actions,
Allliough s policy is a sigoilican
action neder Txacutive Ordar 120006, it
e ool expeeclad W signilicantly wffecl
ardarpy sippling, disteibntion, or use,
Therelore, this action iz nol & significant
ororpy action and no Statoment of
Fmnrgy ftocts is raguired.

Linfiended Mandates Heform Act (2
LNS.G. 1501 of seq.)

I accordonce with the Unfunded
Mundates Reform Aot (2 LS50 1501 of
syl

{u) This policy will not “sigoificant]y
ar uniaqualy'” atfact small povarmmants,
A Sl Governanenl Agency Plu is ool
reuirad, We sxpect that this policy will
ol pesull b oy sipnificant sdditionsl
excponditures by ontitios that develop
lormalized conservation afforts.

thl This policy will not produce a
Feberal mandate on stule, E‘LH:I.IL or Lribal
governments of tho private sector of
5100 million or preater in any vear; that
i, 0t 18 ool o siguificant regulatory
action” under the Unfunded Mandatas
Rulurin Acl This polivy imposes no
ahligations on state, local, or 1rihal
goveriuuenks [see Beonomic Anelysis
bl ).

Vukings

Iy vevordance with Execulive Order
12630, this policy does not have
significant rakings implications, Whila
alale, Jucal vr Trilal guvernments, ur
privata entities may chooss 1o directly
or indivectly Doplement acltions tial
may hava proparty implications, they
would du su us e resull of their own
dacisinna, not as & rasult of this palicy,
This policy has no provision that would
take private property.

Fadaralism

In secerdance with Execative Order
13132, this policy does not have
significant Federalism effects. A
Federalism assessment is not required.
In kaeping with Dapartment of the
Liberior wrd Cuooneree policy, we
raguasted information from and
courdingled development of this policy
with appropriate rasouroe agencies
I]u'uugl;:uuL e United States.

Civil Justice Heform

In geeordance with Executive Order
12988, this policy does not unduly
burden the judicial systam and meats
o reguinsments of sectivns 3a) wod
A{h)(2) of the Order. With the guidance
provided in the policy. requiremenls
undar section 4 of the Endangered
Specivs Aclt will be clanfivd fo entities
that voluntarily develop formalized
conservalion effords,

Puprerwork Reduction Act of 1995 (44
LLS.L2 3501 at geq.)

This policy contains collaction-nf-
information requirements subject to the
Paparwork Raductinn Act (PRA) andd
which have been upproved by Office of
Managemont and Dudgot (OMB]. The
FWs ﬁus OMB approval for the
collection under OMB Control Nuimbr
10100114, which sxpires on Dacembar
41, 2005, The NMFS hus OMB upprovul
for the callaction undar COMD Contral
Number D648-0468, which capires on
Dacamhar 31, 2005, Wa may not
conduct or sponsor, and a person is not
raquirad tn ragpond ta, a eollection of
i.u?ul mwation unless it displays o
currently valid OMI control number,
Public reporting burdsn fur FWWS
collactions of infarmation Is astimatod
o average 2,300 hours for developing
one agresment with theintent te
praclude a listing, 320 hours for annual
monitering under one agrosment, and
i hours for one annual raport. The
FW3S uxpects that six agreeuts with
tha intent af making listing unnacassary
will be develuped in one year and that
for of thase will be successful in
muking listing unnecessary, and
therafore, the sntities who develop thase
{our agresments will carry through with
their monitoring and reporting
commitments. Public reporting burden
for NMFS collections of information iy
asfimatad 1o avaraga 2,500 hours for
developing ong sgreemeznt with the
intant to preclude a Hsting, 320 hours
for ennual monitoring under one
agreament, and 80 hours for one annual
report. The NMFS expects that two
agreements with the intent of making
listing unnecessary will be developed in
one year and that ome of these will be
successful in making listing
unnecessary, and thercfore, the cotitios
who develop this agreement will carry
through with their monitoring and
reporting commitments. These estimatas
include the time for reviewing
Instructions, searching axisting data
sourcey. walliering amrmuin'.&iniug the
data needed, and completing and
reviewing the collection of information.
Sand comments regarding this burden
eglimule, or any ulﬁ:r gspect of this data

callaction, including suggastions for
roducing tw burden, o e FWS and
MM (584 ADDRESSES saction of this
policy).

National Environmental Policy Act

Wa have analyzad this palicy In
accordanoo with o ¢riteeia of i
Mational Environmental Policy Act
[MEPA] the Dopartment of the Iaterior
tlanual (3168 DM 2.2[g) and 6.3(13)}, and
Mational Oosanic and Atmaosphoric
Adtmintstration (NOUAA] Administrativa
Oreler 216-6, This policy doos not
constitule ¢ major Fedaral action
significantly offecting thoe quality of the
humun vovironmesl, The FWS L
deatarrninad that the issnance af tho
policy i cutegorically excludad undar
tha Department af the Interior's NEPA
provedures in 316 DM 2, Appandix |
(110 and 516 DM B, Appendix 1,
MOAN has deteremined that the ssuanas
aof this palicy qualifios for a categorical
exclusion us dulined by NOAA
Acminiateativa Orcdor 21066,
Envirommentul Review Procedurs,

ESA Section 7 Consultation

Wa hava daterminad that lgsuanos of
thils policy will not alloct species Hsted
as thraatenad or endangered undar the
Endungeevd Spociey Act, and, therelore,
a saction 7 consultation on this palicy
is not required,

Covernment-to-Covernawnt
falatianship With Tribes

In weeordance with the President’s
mamorandum of April 29, 1994,
"Governmeant-to-Government Rolatlons
with Mative American Tribal
Governments'™ (39 FH 22051], k0.
13175, and the Departmoent of Intorior's
512 UM 2, this policy does nof divactly
affect Tribal resources. The policy may
have an indiract affect on Native
American Tribes us the policy may
inflience tha type and content of
conservation plans and efforts
implemented by Tribes, or other
entities. T'ha extent of this indirect affect
will be determined on a case-by-case
basis during our evaluation of
individual formalized consorvalion
efforts when wa make a listing decision.
Under Secretarial Oeder 3208, we will,
at a minimum, shasa with tha antity that
devolopod the funnelized consecvation
affort any information peovided by the
Tribes, rouph e pullic comunent
pariod for the listing decision or farmal
submissions. During e development of
consarvation plans, we can encourage
the incorporation of conservation efforts
that will restore or enhance Tribal Lol
resources. After consultation with the
Tribes and the entity that developed the
formalized consarvation atfort and after
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careful consideration of the Tribe's
concarns, we must cleaarly stata the
vatiomale for e recommended sl
listing dacision and axplain how the
decision relules b vur lrast
resprnsibility, Accordingly:

[a) Wa have nol vel consilied with
e offected Tribe(s). We will address
this requirement when wa avaluata
formalized consorvation offorty taut
Ligve yet 1o be implemented or hava
recently been implemented and have yot
I slaow alfectiveness at tha tima wa
makea a listing docision.

th] We have not yol worked with
Tribes un v government-to-governman
hasis. Wo will address this requiroment
wlivit wa wvaluale focmalized
eonsarvation offorts that have yot o be
inplumented or have recently been
fmpbarmantad b hove vol 1o show
ellvctiveness ol e Hme wi make a
linting docision,

) Wa will consider Tribal views io
sndividuul eeuluntives of furmaslized
ronsarvatinn sfforte

(] We hava not yal comsulted with
e opaprapeiote bureauy wiad olfices of
the Dapartment about the idontifiod
ullects ol s policy on Tribes. Thiy
1'nlal.11rﬂmnn| will be addrossed with
individus] evaluations of formalized
aonaarvallon atforts,

Information Quality

In Accordance with section 515 of the
Trensury mnd General Govarnment
Appropriotions Act for Fiscal Yeur 2001
(I"ublic Law 106=564], QM directad
Foderal sguicies o lssue and implement
guidalinas to ensere and maximize the
gpuility, ubjectivity, utility, and integrity
af Government information
disseminuled Lo the public (67 FR 8432).
inder e Information Quality
puldelines, if we use o consarvation
plan or agreement as porl of our
decision to aither list ar nint list 4
specios under the Act, the plun or
agracmant s conatderad to he
disserninated by ws wad hese guidelines
apply to the plan or agrasment. The
criterin outlined in Ous poelicy are
consistant with OMI, Department of
Commerce, NOAA, and Department of
the Intarinr. TWES information quality
guidelings, The Department of the
Interior's guidelines can be found at
hitp:fimw dol. goviacio/guideiinas!
515Guides pdf, and the FWSs
guidelines can ha found at hetped/
irmfws gendinfoguidelines/, Tle
Liepartment of Commerna’s pnidalines
canr Do fownd al bt
wiw.osac.dec.govieiodoipriige. html,
and e NOAAMNMES s puidelines can
be founed at fitp:d
W roRUTe s noau. go v stories g hitm,
Linder thesa gubdelines, any affected

person or orgenization may requast from
FWS or NMFS, a comection of
information they baliave to be Incorrect
in the plan or agrecment. “Allected
PeErsons or organizatinns™ ara those who
may use, be benefitted by, or be harmed
by the disseminated information {l.e.,
the conservation plan or agrecment).
The process for submitting a request for
eorraction of information is found in the
respective FWS and NOAA guidelines.

FEeonomic Analysis

This policy identifies criteria that a
formalized conservation elfoc nust
sotisfy to ansure cartainty of
implementation and effectivencss wnd
for us 1o detorming that the consarvation
effort contributes 1o making listing 4
species unnecessary or contribites to
forming a basis for listing o specivs oy
threatened rather than andangerad. Wa
doveloped this policy 1o ensury
cunsisient pnd adequate avaluation of
apronments and plans when maki
listing decisiony, The policy will also
provida guidance to States and other
erlitivs on low we will evaluste cortain
formalizad conservation efforts during
the listing process.

The criterin in this policy primarily
doscribe elements that arc already
included in conservation efforts and
that constitute sound conservation
plunning. For example, the criteria
raquiring idantification of responsible
parties, obluining required
authnrixations, establishment of
objectives, and inclusion of an
implamantation schadule and
monitoring provisions ere eesentiul foc
directing the implemeantation and
affirming the effectivencss of
conservation efforts. Thesa kinds of
“planning"” requirements are generally
already includad in consarvation sfforts
and do not establish any pew
implementation hurdans. Rather, thasa
requircments will help Lo ensure tat
conservation efforts ara wall planned
and, therefore, increase the likelihood
that conservation efforts will ultimataly
be successful in making listing species
UNNEecessary.

The development of an agresment ar
plan by a state or other enlily is
eompletaly valuntary. However, when a
stale ur other enlity voluntarily decides
to develop an agreement or plan with
the specific intent of making listing a
species unpecessary, the criteria
identified in thiz policy can ba
construed as requirements placed oo the
development of such agreamants ar
plans. The state or other enlity must
satisfy these criteria in arder to obtain
and retain the benelit they sre seeking,
which is making listing of a specias as
threatened or endangered unnecessary.,

Tha critaria in the policy roquive
demonstrating certainty of
implementation and ffecliveness ol
farmalized consarvation aefforts, Wa
Lsve alwuys considered the certainty of
implamantation and effectiveness of
conservalion efforts when making
listing decisions. Therefore, we boliove
that no economic effects on states and
othar antities will result from using o
crileria in this policy as guidance,

Furthermore, publication of this
palicy will hava poaitiva affacts by
informing Statos und otlwr entities of
the critarla wa will uss in svaluating
formalizod consurvutivn ellorts when
making lating decisions, and thoraby
guide states unid othar entitos in
davaloping valuntary formalizod
vonservetion afforts that will ha
suceessful in making listing
unncessary, Tharatora, wa hallavn that
inforrmational benelits will resull oo
fgauing this policy, We hallnve thosn
benotits, although lnpoetand, will by
ingignificant sconomically,

Authority

The authority far this action 1s the
Endongeeod Spocies Act ol 1973, us
amandad (10 LLS.CL 1631 at seq,),

Puliey for Evalualion aof Conservation
Effaets Whien Mabking Listing Decisions

Pollcy Purpose

The Fish and Wildlife Service and
Muational Marine Flaharlag Secvice
developed this policy W ensure
consistant and adaquate avaluation of
formalizud conservation efforts
[eonsarvatian afforts identified in
copservalion sgreements, conservation
plans, managament plans, and similoe
documents) when making listing
decisions under the Act. This pulicy
muy glso guide the devalopment of
consorvation offocts sl sulliciently
improve a spacias’ status 5o a5 to make
listing the species as threalensd or
endangered unnacassary.

Definitions

“Adaptive managament' iz a mathaod
fior examining alternalive stralegies [ur
mesting measurahle hinlogical goals and
objectives, and Lhen, il necessary,
adjusting futirs conservation
management sctions according to what
is laarnad.

“Ayreements and plans” includa
eonservation agreements, conscevalivg
plans, management plans, or similar
documents approved by Federal
agencies, State and local governmants,
Tribal govermmenls, businesses,
organizations. or individuals,

"Candidato spocies,” as delined by
regulations at 50 CFR 424.02(h), means
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any specics being considered lor listing
as an andangerad or a threatenad
apeeies, bul pol vel e subject ol o
praposed rla. Howeaver, the 17WS
mchudes as condidale specices those
spreins for which tha I7WES has
sufficient information on file relative to
atulus and threats to support issuance of
proposed listing rules, The NMFS
includes s3 candidate species those
species for which it has information

indicating that listing may be warranted,

but for which sufficient information to
support actua] proposed listing rles
may be lacking. The term “candidate
apecies™ used in this policy refers to
1|[mr:u:| spocies designated as condidates
Ly eather of the Services,
"Conservation effurts,"” for the
purpoan of this policy, are spocific
acliong, vetbvilies, pr programs designed
fo olimbnnte or redues 1 hronts or
etlierwisy linprove the slalus of o
apecing, Consorvation afforts may
tvolve realoralion, colinnouinent,
maintananca, nr protaction of hahitat;

reduelion el wortulity or injury; or otlior

benaficial actinns,

Mermalizad congarvation afforts’ ars
consurvolion efforts identifiod in a
comgarvatlon agrapmant, comesrvation
plun, wunogenwnl plo, oe similor
documaent. An agrapment or plan may
contnin nuierous conservation effors,
Hodiey Seapa

Wl mmaking laling decisions, e
Sarvices will evaluate whether
loemulized conservation efforls
contributa to making it unnecaseary {o
lisl v species, ar 1o lisl g species as
thraataned rather than endangered. This
pulicy uppliss L thoss formalized
conservation efforts that have not vt
been implemented or have been
implemented, bat have not vet
demonstrated whethar they are effactive
al the time of a listing decision. We will
maka this avaluation hased on tha
certuinty of nnplementing the
conaarvalion attort and tha caralniy
et the elforl will be effective. This
palicy fdantifias the eritaria we will nas
Lo Lelp determine the cerainly of
implementation and effectiveness.
Listing decizions covered by the policy
include tindings on petitions to list
species, and decizions on whether to
assign candidate status, revaove
candidate stalus, issue proposed listing
rules, and finalize or withdraw
preposed listing rules, 'Uhis policy
applies to formalized conservation
efforts developad with ar without &
specific ntenl o influence o listing
fdarisinm and with or without tha
involvament of the Survices,

Seclion 40ul(1) of D Budangered
Spernies Act ol 1973, as amandad (106

U.5.C 153s(a)(1)], siates thet we jmus]
datarmine whethar a specins |5
tireatened or endangered Leceuse of
any of the following five factors:(A] the
present or threatened destruction,
maodification, or curtailmant of its
habitat or range: (B) overutilization for
commercizl, recreational, scientific, or
educotional purposes; [C) discaso or
predation; (D) the insdequacy of
existing regulatory mechanisms: or (E)
other natural or manmade factars
affecting its continued existence

Although this language focuses on
impacts negativaly affecting a spacias,
section 4(bI[1)A) requires us also to
“takle] into account those efforts, if any,
being made by any State or foreign
nation, or any politicel subdivision of &
State or foreign nation, to protect such
species, whether by predulor control,
protection of habitat and lood “IFFH].', or
ollwer conservelion pructices, withun uny
araa undor its jurisdiction, or on the
liigh seas.” Read together, sections
A(a)(1) and 4(h)1(A), as raflactad in our
regulations al 50 CFR 424.11(0), reyuice
uf o lake into account any State or local
luws, regulations, ordinances, progroms,
nr nthar 5pnr:i!h‘; consarvalinn maasuras
thut either positively or negatively uffect
A apacias’ slatus (Le,, mansuras that
creute, exacerbale, reduco, or rettiove
threats identified through the section
4{al(1) analysis]. The manner in which
the section 4(a)(1) fsctory are framed
supports this conclusion. Facter (D] for
example—ldquo;the inadequacy of
existing regulatory mechanisms"
indicates that overall wa might find
existing regulatory mechanisms
adeqguale Lo justify o determinstion not
to list a species

Factor [E) in section 4{a)(1] (any
“munmede fuclors affecting [the
species’| continued existence"') requires
us Lo consider the pertinent laws,
regulations, programs, and other
specilic sclivns of uny entity Lhat wither
positivaly or pegativaly affect the
spevivs. Thus, the analysts outlined in
sertion 4 of the Act requires us tn
consider the conservation efforts of not
only State and foraign sovarnmeants hut
olso of Federal agencies. Tribal
opvernmants, husinesses, arganizations,
or individuals that positively affect the
species’ siatus.

While conservation sfforts are offen
informal, such as when a property
pwner implements conservation
measures for a species simply becanze
of concern for the species or intarest in
profecting its habitat, and without any
specific inten! to affect a listing
decision, conservation efforts are often
formalizad in consarvation agraaments,
cunservitivn plany, menagement pluny,
nr similar docnments. The developmant

aned inplementation of such wyreements
and plans has been an effective
IIIEE}E:HI:I.iH-H'.I [ur vonserving declining
spacias and has, in soma inslances,
msade listing unnecessary, These efforts
ara conalstent with the Act's Andin

that *'encouraging the Stalos aod otlr
interastad parties * * " tn devalop and
maintain conservalion programs * * *
isa key ™ * " to baettar aafeguarding, for
the benefit of all citizens, the Naotlon's
heritaga in fish, wildlifa, and plants™
(16 L7.5.C. 1531 (a)(5]].

In some situations, o lsting decision
miist b mada hafara all farmalizad
conservation effurts have beon
implementad or before an effort hns
demaonstratod effectivenoss, We maoy
determine that a formalized
conservation offort that has not yot boon
implemented has reduced ar remavad n
threat to o spocios when we hionve
sufficient certuinty that the effort will by
implomentod aned will bo offoctive,

atarmining whothar a .I‘Ljrr.'-rin.:'. [N
e dafinition ol thevaluped or
sndangarad raquirns us to annlyzo a
spocios’ eisk ol uxtivetion. Conleal lo
thia rigk analysis is an pssasamant af the
stotus of the spocios (Le., b Lo decline
ar at risk of dacling anel at what rata i
the decling or risk of decline) ad
eonsldaration af tha Hkallhaoe that
ceirront or future conditions or uctivog
will promaota (see saction 4(h){1](A)} or
throaten a specios’ poraistence, This
determination requires us to make a
prediciion about the fatuee porsisienco
of a spacias, including considaration nf
both future negativo and poailive elfecls
of anticipated human actions, Tha
language of the Act supports this
approach, The definitions for both
“sndangered species” and “'threatencd
species’’ connote future condition,
which indicates that consideration of
whether & species should be listed
depands in part on identification and
evaluation of future actions that will
raduce ar ramaove, as well as create or
exaverbale, threals o the species, The
first factor in sectinn 4la)1]—"tha
presenl or Qavatened desbruction,
modificatinn, or curtailment of [tha
spucies'] Lalital or range”' —idenlifics
hoaw analysis of hoth currant actions
affecting o species” Labilat or range and
those antinns that ara sufficiantly cartain
to coeur o the Future and aflect o
spacias’ habitat or ranga ara nacassary tn
assess 4 specios” status. However, future
Federal, State, local, or private actions
that affect a species are not limited to
autions that will affect & species’ habitat
or range. Congress did not intend for us
Lo consider fulure setions affecting a
spacias” habitat or range, vat ignora
future sctions that will influence
cverutilization, disease, predation,



15114 Federal Repister/ Vol

68, No. 60/Friday. March 28, 2003/ Rules and Regululions

regulolory mechanisms, ur vther natural
or manmade fartare. Therafore, we
construe Cungress” inlenl, as reflected
by tha languape of the Act, tn require us
tw consider et current sclions Ut
affart a spacias’ status and sufficiently
corlain future oclivns—aitler posilive or
negativa—that affact a speriss’ status.
A port of our nesessimenl of fulure
conditiong, wa will datarming whathar
o formaolizod conservations effort et has
vat fo he implameaniad nr has racantly
bocm b plemented but s yel tw show
affacHveness provides a high leval of
cartainty that the effort will Le
vinpleanunted andfor effective and
rewtills in the slimination or adequate
veduetion ol e tireats,

Fuor exumple, il u slale recently
dasignad and appraved o program to
wliminute collection of v reptils baing
comeiderod for listing, we must assess
Liw iy progrom aftects the status of
1ha spocies. Since the progrom wos just
dogigred, wn bnplemedation and
allartivaneas rooored may not yol oxist
Thuielore, wo musl evaluste the
Hkalthaod, o cartainty, that 41 will be
pplenenied und effective, using
avidenos such as the State's ability to
eatlorce now eegulutions, educate e
puhilis, manitar complisames, and
ol tho ollocts of the progeam on
tha spocies Consagian I}r, wa wonld
dotormine thot the progroam educes e
threat of overotilization of the speriss
through collecting i we found sufliciem
certninty thal tha program swonld bs
inaplementod vod offective,

L aithor expmple, v slate could have
avoluntaey incantive program for
Emtaction and restoration of riparion

abitul that includes providing
techinical and financial assistance for
lencing 1o exclude livestock, Since the
state has already implemented the
progrum, e slale does nol need 1o
provide cartainty that it will be
unplemented. I the program was only
racantly implemeanted and no record of
the ellects of the program on the
spacias’ statns pxiatad, we would
evaluale tw effectiveness of this
valuntary program al the time of our
listing decision, Tu assess e
affactivanass, we would avaluate the
level of participulion (e, number of
participating landowners or number of
stream-miles fenced], the length ol e
of the commitment by landownaers, and
whether the program reduces the Uareals
on the speciss, We would datarmine
that the program reduces se threst of
hahitat loss and degradation if we find
sullicient cerluinty that the program is
affactive,

I addition, wa will consider the
eslimnualed length of Lime that it will take
tor a formalized conservation etfort to

produce a positive effect on the specias.
In some cases, the nature, soverity, and/
or imminence of threats to a spacies
may ke such that a formalized
conservalion effort cannaot be expactad
to produce results quickly cnough Lo
mul]Jr.l.* lisling unnecessary since we must
determine at the time of the listing
decision thet the conservation effort has
improved the status of the species.

‘aderal agencies, Tribal governmonts,
state and local governments, businessas,
organizations. or individuals
contemplating development of an
agreameant ar plan should be sware that,
bucouse e Act mundates specific
timaframnar for making liating decisions,
we cannotl delay the listing process o
allow additional tima to complate the
development of an agreerient or plun,
Mavarthaless, wa sncourage the
development of egrecments and pluns
avan if thay will not ha completad priar
toa final Gsting decision. Such un
agrermant or plan conld sarve as tha
foundation for a special rule under
section 4{d) of the Act, which would
ostablish only these probibitions
necessary and advisabla far the
conservation of a Uwoatened species, ur
for v recovery plan, and could laad 10
oarlier recovery and delisting

This policy provides us guidance for
evilusting the certuinty of
implamentation and effectiveness of
formulized conservation efforts, This
policy is not intended to provide
guidsnce for determining the specific
lavel of conservation (e.g., numbaor of
populations or individuals) or the typas
of consarvation sfforts [e.g., habitot
restorution, lucel regulatory
machanisms) specifically nasdad to
make listing particular species
unnaceszary and doas not providae
guidance for determining whien parties
should enter into agresmants. Wa dn
encourage carly coordination in
CoTservation measuras tn pravant the
species from meoting the Ecﬁ::iliuu ul
endangered or threatenad.

If we make a decision naot to lista
species or to fist the species as
thresiened rather than endangarad
based in part on the contributions of a
formalized conservation effort, wa will
track the status of the effort including
the progress of implementation and
elfactivenass of the conservation effort.
1 any ol he following vecurs: (1) &
failura to implement the conservation
effurl in sccordanve with the
implementation schedule; (2] 2 failure
o achieve objectives; {3) a failure to
modify the conservation cffort to
adequately address an increase in the
severity of a theeat or to address oliier
new information on thraats; or [4] wa
receive any other new infonnalion

indicating & possible change in the
slalus of the species, then we will
reavaluate the status of the species and
vonsider whether initating Tia listing
Frnrnss i« nacessary. [nitiating the
isling prucess may consist of
dasignating tha specias as o candidoto
species and wssigning v lisling priority,
issuing a proposad rule to list, issuing
a proposed rule o reclusdily, or issuing
an amargancy listing rula. In samo
cagus, oven i Lhe purtivy Tully
fmplameant all of the consarvation aflorts
outlined oo particulsr ugresment or
plan, wa may atill naac to Hat the
spocios, For caonmplo, this moy vecar i
cunservation effarts only cover a partion
of A apacias’ rango whoro the spocics
needud o be congurved, or 4 particular
threat to a specios was nol aslicipatod
ot wddewssed st all, ar nol adeguataly
nddrassed, in the agreemont or plan,

Evaluation Criterin

Curservitliun upruumenly,
eanssrvation plans, managemant plans,
anted similor documunty geeerully
idantify numsrous conservation offarts
(1.e., nctions, velivilies, or progroms) L
hanafit tha spaciaa, In detarmining
whether u lurmulized conservalion elloe
contributas to farming a hasis for not
listing o specivs, ar for Listiog o spocicy
a4 threatened rather than andangarad,
wa must evaluate whethor the
vonservation sffort improvas the atatus
of the spacias undeor the Act, Two
factors are kay in that evaluation; (1) for
those efforts vot o be inploeented, the
certainty that the conservatinn effart
will be implemonted and (2) for s
ellorts that heve not yet demaonstratad
affactivaness, the cartainty that tho
conservalion effort will be effective.
Harausa tha cartainty of implamentation
sid ellectivensss of formalizad
consarvation etforts may vary, we will
evaluate each affart individaally aned
use the following criteria to dimel our
analysis.

A, The certainty that the conservation
affort will he implamented:

1. The conservation effort, the
party(ies] to the agrecrment o plan aal
will implement the affart, and tha
staffing, funding level, lunding source,
and othar resaurcas nacassary fo
implement e effort wre identified, 2,
‘The lagal authority of the partyiiss) to
the agrocoonl or plan W implement the
formalizad conservation effart, and the
commitment lo proceed with the
consarvatinn effort are described. 3, The
legal provedura] requirements [e.g,
anvironmental review)] necessary Lo
unplement the effort are describad, and
infarmation is provided indicating al
fulfillment of these requirements doss
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not praclude commitment o the effun.
4, Authorizations |a.g., parmits,
landowner pormission) necessary Lo
implement the conservation effort are
identified, and o high level of cerlainty
is provided that the partyiies) 1o the
apreament or plan that will foplement
the ellorl will obtain thesa
authorizations, b, Tho type and leve] of
volunlary parlicipslion {g.g., numhar of
landowners allowing ety tw their Tuad,
vr number of participants agrasing 1o
chanpe timbar management proctices
] uureaye involved) NECEERaTY tn
Implamont the consorvation cffor is
identifned, wisd u high level of certainty
ia providad that the partylies) to the
agrovienl or plug Uil will implement
tha consarvation offort will obtain tat
lovol ul volumtary participation {a.g., an
pxplanation of how incentives to b
provided will resull in (he necassary
Inval ol vialintary participation), 8,
Regulutory moclanlsng [}u.u.. Juwey,
regulations, ordinances| nacessary 1o
frnplament 1he consurvation efforl ure in
pluce, 704 high level of cartainty s
provided that the party({ics) 1o
agrevimenl or plan that will implamean
the consorvation elfort will wbiain the
nacugyury funding. 0. An
implementation schiedule [including
incrementsl completion dates) far the
consarvation sffort is provided. 0. The
cupseevilion ggreement or plan tha
inaludas the conservation elforl is
uppruved by ull parties to the apresman
nr plan,

B, The cerlninty that the congervation
affart will be affective:

1. 'The natura and sxtant of thraats
heving addresscd Ly the conservalion
effort are doaccribed, and how the
conservation offorl reduces the thrests is
described. 2, Explicit incramental
objectivis for the conservalion effort
and dates for achisving them are stated.
3, The steps necessary Lo implement the
conservation effort are idantified in
detail. 4. Caartifiable, soieetfically
valid parameters that will demonstirate
achisvement of objectives, and
standards fur (hese parameters by which
progress will be measured, are
identified. &, Provisions for monitoring
and reporting progress on
implementation (bazsed on compliancs
with the implementation schedule) and
ellzcliveness (based on evaluation of
quantitizble parometers) of e
conzervation effort ara providad. 6,
Principles of adaplive munsgement are
incorporated.

‘Ihesn criteria should nnt be
considered comprehensive evaluation
criteria, Tha cartainty of
implementtativn gud eliecliveness of &
formalized conservation effart mar also

depend on species-speacific, habitat-
specilic, locstion-specific, and affaort-
specilic fuclors. We will considar all
appropriate factors in evaluating
formalized conservation offurly, The
spacific circumstances will also
delerming the amount of information
nocossary [ sulisly Lthese criterta.

To consider that a formalized
consarvation affart{s] contributes to
[orming & basis for nnt listing a species
or lisling 4 species as thraatenad rather
than cndangered, we must find that tha
eonservation effort is sulliciently cerlsin
to ha implemantad and offective so as to
hive contributad to the slimination or
udeguate reduction of one or mara
tarcaty o e species identified through
the section 4{o)(1) anulyais. The
alimination or adequate reduction of
raction 4(a)1] threats may lead to a
determination that tha spacien doos not
meel the definition of threatened or
ondangored, or is threalvued ruther than
sndangarad. An agreement or plan may
contain numarous consarvation efforts,
nul all of which are suffictently certain
e Lo danplemented wnd effactiva. ‘Thosa
conservation efforts thal ure not
sufficiently cortain to be implemented
and affactive cannot contribute o a
delerminustion that listing iz
unnucessary or & delermination to list as
threatened rather tiun endangered,
Regardless of the adoption ol e
congarvation agreement or plan,
howevar, if the bast available scientific
and commercial data indicate that the
species moeets U delinition of
“andangered spoecies” or “hrestened
specias” an tha day of the listing
decision, then wa must proceed with
approprigte role-making activity under
seclion 4 of the Act

Dated: September 16, 2002,

Stese Williams,
Directar, Fish and Wildlife Service.

December 23, 2002,

William T. Hogarth,

Assistani Administrater for Fisherias,
Nottonal Morins Ficheries Serviras

{FR Do 03-7464 Filed 3-27-03; 8:45 am]
BILUNG CODES 4310-55-8 and 151032 8

DEPARTMENT OF COMMERCE

Mational Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket Mo, D12123068-23068-01; 1.0,
0324034

Fisheries of the Exclusive Econamic
Zone Off Alaska; Pollock in Statistical
Area 510 of tha Gulf of Alaska

AGENCY: Nuliunul Marine Fishorina
Service [NMTS), Mational Ocoonle aied
Atmospliecie Administratinn [NUA A,
Commarce

ACTION: Modiflcation af a closure,

SuMMARY: MMFS Lo roopening directed
fishing for pallock in Statistical Aroa
010 of the Gulf of Aleska (GOA) far 24
hiours. This action is nocosgury to Tully
s Lo B sewson allowanea of the tnial
allowahlo cateh [TAC) of ['.IL'.IHUUk
gpueiifivd fur Stutisticsl Area 610,
DATES: Effoctive 1200 Ly, Aluskn local
tima AL, March 20, 2003, through
1200 hus, AL, March 27, 2000,

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, a07-6a60-7 228,
SUPPLEMENTARY INFORMATION: NS
managos the grownd[ish lshery in the
GOA wxclusiva aconomic zona
according o the Fishery Munagamen|
Plan for Groundtish of the Culf of
Alaska [FMP) prepared by the North
Pacific Mishery Managemeil Council
under autharity of tha Masnuson-
Stavens Fishery Consorvativng und
Munsgement Act, Regulatinns govarning
fishing by LLS. vossels i aceordance
with the FMI appear at subpart 11 of 50
CFR part 600 and 50 CFR part 79,

MuIES cloaad tha I season directed
fishory for pullock in Statistical Araa
A0 af the GOA under §670.200d)(1)(1ii)
on Murch 19, 2003 (68 FR 12057, March
21, 2003).

MWIFS has determined that,
approximately 986 ml of polleck remain
i1 Lhie B season directed fishing
allowance. Therefore, in wecordance
with 679.25(a)(23{i)(C:) and [A1(2 )T,
and to fully utilize the B season
ellowance of pollack TAC specitied for
Statistical Avea #10, NMFS 1s
terminating the previous closure and is
reopening direcled [ishing for pollock in
Statistical Area 610 of the GOA. In
accordance with §879.200d](1)(iii], tha
Hagional Administrator finds that this
directed (ishing allowanece will ha
reachead aftar 24 hours, Consequently,
MMFS is prohibiting diractad fishing for
pollock in Statistical Area 6510 ol the
COA wlfective 1200 hrs, AL, March 27,
2003,



